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Introduction

The proposed U.S.-Indian civil nuclear cooperation agreement is
important to the Project on National Security Reform (PNSR)
because it represents a transformation in American nuclear
nonproliferation policy. This policy change resulted from a new U.S.
strategic vision selected to reflect a rapidly changing global security
environment. By investigating the policy shift and security-policy
dynamic, this case study illustrates the challenges of adjusting long-
standing guidelines to suit new strategic frameworks. It also offers
insight for future occasions in which broader strategic ties and
policy aims transcend traditional security concerns. The key issue of
the proposed U.S.-India nuclear deal—balancing nonproliferation
goals with other foreign policy objectives—is one that will remain
relevant with respect to India even if the nuclear agreement falls
through. Indeed, New Delhi’s gradual emergence as a global power
and status as the world’s largest practicing democracy ensures that

261 Patrick Mendis is vice president for academic affairs at the Osgood Center
for International Studies and a visiting scholar at the Johns Hopkins Foreign
Policy Institute at the Paul H. Nitze School of Advanced International Studies.
A former military professor and State Department official, Dr. Mendis is also
an adjunct professor of diplomacy at Norwich University. Leah Green is a
graduate of Norwich University’s Master of Arts in Diplomacy program and
served in the U.S. Navy. This case study represents neither the policies of the
U.S. government nor the views of the affiliated institutions of the authors. Any
opinion, findings, and conclusions offered are those of the authors and do not
necessarily represent the views of the U.S. Departments of Defense or State
where both authors have served.



DEALING WITH EMERGING POWERS 174

the United States will have lasting geopolitical interests in the Indian
sub-continent. The U.S. government will be forced to integrate these
geopolitical concerns into its future nonproliferation strategies.

The evolution of U.S.-Indian relations within a nuclear context is
ultimately a study of executive control over national security issues,
and demonstrates the effects of reoriented presidential priorities

on international regimes, government agencies, and policies. The
George W. Bush administration’s decision to negotiate a civil nuclear
cooperation deal with India concluded neatly three decades of nuclear
isolation for the subcontinent following India’s 1974 nuclear test.
After India joined the nuclear club, relations with the U.S. remained
weak and often antagonistic. Former President Bill Clinton’s 2000 trip
to New Delhi marked both the first visit by an American president

in 22 years, and the beginning of friendlier U.S.-Indian relations.
Determined to solidify these ties, the Bush administration proposed a
nuclear cooperation agreement between the two countries in 2005.

President Bush and Indian Prime Minister Manmohan Singh worked
out the terms of this proposal; however, before a formal agreement
could be negotiated, U.S. laws had to be adjusted to allow for the
possibility of nuclear commerce with India. Congress revised relevant
legislation in 2000, but required the Bush-Singh proposal to meet new
conditions which called for renegotiation of the accord. Though the
text of the final agreement was released in 2007, it will not go into
effect until the administration successfully resubmits it to Congress
for approval in late 2008. In the meantime, the American and Indian
governments are working to address congtessional requirements for
nuclear trade.

Outline

This case examines the workings of the U.S. nonproliferation policy
shift toward India. As the initiative is relatively recent, extensive
information is not yet publicly available and limited secondary
research exists. Thus, the study relies on information from a variety
of US. and international political and diplomatic correspondents,
scrutiny from nonproliferation and arms control experts, as well as
testimony and reports from relevant congressional hearings, press
conference transcripts, and releases (and an individual first-hand
account), to construct a solid picture of events for analysis. First,
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the case relates background developments affecting U.S.-Indian
bilateral relations and describes the basis for prior American nuclear
export policies. Next, the study discusses the overall coherency

of previous nonproliferation policy and the mechanisms that
strengthened it. Then, the text investigates the foundation and effects
of Bush administration policy on U.S. laws and the international
nonproliferation regime. Overall, the case study endeavors to analyze
strategy in light of four key questions that assess U.S. government
decision making:

1. Did the U.S. government generally act in an ad hoc manner
or did it develop effective strategies to integrate its national
security resources?

2. How well did the agencies and departments work together to
implement these ad hoc or integrated strategies?

3. What variables explain the strengths and weaknesses of the
response?

4. What diplomatic, financial, and other achievements and costs
resulted from these successes and failures?

Brief answers to each of these questions are as follows:

1. Under the George W. Bush administration, the U.S.
government’s decision-making process moved away from a
coherent strategy based on nonproliferation toward an ad
hoe, White House-dominated approach that circumvented the
interagency process.

2. The success of this ad hoc strategy has been limited because
it was tied to a coherent, rule-based strategic context and
changes at a domestic level were not coordinated with parallel
regulatory shifts at an international level. The administration’s
strategy gained begrudging and limited cooperation from
Congtress, and failed to win over the deal’s opponents with
terms that were palatable to both U.S. lawmakers and New
Delhi.

3. The flaws of the U.S. government approach, the resulting
agreement, and much of the ensuing controversy over the



DEALING WITH EMERGING POWERS 176

nuclear accord can be traced to unilateral and unanalyzed
White House decision making, This approach characterized
not only the administration’s dealings with Congress, but U.S.
government negotiations with New Delhi over the terms of
cooperation, as well.

4. One achievement of the administration’s approach is that the
nuclear agreement with India advanced quickly, allowing for
much to be accomplished within a relatively brief period of
time. However, a critical cost of the administration’s strategy
may be disintegration of the nuclear deal itself, which must
still navigate substantial U.S., Indian, and international hurdles
before it goes into effect. This might have been more easily
avoided had the administration employed a different approach
toward implementing U.S.-Indian civil nuclear cooperation.

Background on U.S. Nonproliferation Policy

There ate three distinct eras in the history of U.S. nonproliferation
policy: secrecy and monopoly in 1945, the promotion of atomic
energy for civilian use in the 1950s and 1960s, and technology
controls from the mid-1970s to roughly present day.*** As the first
country to apply atomic power, the United States government initially
wanted simply to maintain dominance in this new field. The Atomic
Energy Act (AEA) passed by Congress in 1946 created the Atomic
Energy Commission (AEC), whose purpose was to safeguard nuclear
materials and facilities placed under civilian control after the end

of World War II. The commission did this by creating licenses for
nuclear materials in order to monitor their transfer and to ensure that
fissile materials were not being diverted from government programs
and facilities.

The AEC was an executive agency with authority to supervise all
activities pertaining to atomic energy development. The commission
exercised expansive policy control, and an overseeing body was

262 William Potter, “India and the New Look of U.S. Nonproliferation Policy,” The
Nonproliferation Review 12.2 (Jul. 2005): 344, 18 May 2008, available at http://cns.
miis.edu/pubs/npt/vol12/122/122potter.pdf.
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created and significantly empowered to check the AEC’s otherwise
unchallenged influence in atomic energy. The Atomic Energy Act
created this supervisory organization, which was known as the Joint
Committee for Atomic Energy (JCAE). The JCAE was comprised
of 18 members of the House and Senate, and was charged with
“continuing studies of the activities” of the AEC, which in turn was
required to keep the committee “fully and currently informed” of its
actions.”” In practice, members of congtressional committees most
acquainted with atomic energy matters (such as the Committees

on Foreign Relations and Armed Services from both houses) were
appointed to the JCAE.** Consequently, committee members tended
to be both knowledgeable about, and interested in, furthering the
nation’s atomic energy program.

By the mid-1950s, the international climate had changed. It became
obvious that atomic energy was a dual-use technology, which

could constitute a threat to international security in the form of a
potential Soviet arsenal, or provide the basis for peaceful civilian
and commercial nuclear power facilities. To encourage the latter, the
United States created the Atoms for Peace program which called on
members of the United Nations to cooperate in developing civilian
applications for atomic energy. Atoms for Peace envisioned nuclear
commerce between states for friendly, pacific, development purposes.
Additionally, the AEA was amended in 1954 to allow industrial
nuclear energy development, and the AEC established new licensing
requirements for non-governmental entities that intended to own or
operate nuclear power facilities.

Congress expanded the powers of the JCAE, a body which enjoyed
an unusually close relationship with the executive branch, around
this time as well.”® The National Commission on Terrorist Attacks
upon the United States (also known as the “9/11 Commission”)

263 See Section 1(a) of the 1946 Atomic Energy Act (AEA), 18 Aug. 2008, available
at http://www.sc.doe.gov/bes/Atomic_Energy_Act_of_1946.pdf.

264 Christopher M. Davis, 9/ 11 Commnuission Recommendations: Joint Committee on
Atomic Energy - a Model for Congressional Oversight? CRS Report for Congtess,
(Washington, D.C.: The Library of Congress, 20 Aug. 2004) 10, 25 Apr. 2008,
available at http:/ /www.fas.org/itp/crs/RL32538.pdf.

265 See Section 1(a) of the 1946 AEA.
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investigated this relationship and elaborated on the JCAE’s
unprecedented powers, noting that the committee filled both an
oversight and legislative role. This unusual combination of functions
“essentially preempted all other committees, except the Committee
on Appropriations, from the items of JCAE’s jurisdiction.””**
Jurisdiction included the activities and responsibilities of the
Department of Defense (IDOD), and all other federal agencies
involved in “the development, utilization or application of atomic
energy.”? In short, the JCAE was granted expansive control and
exclusive oversight over all “bills, resolutions and other matters...
relating primarily to the Commission or to the development, use and

control of atomic energy.”**

Conforming to this authority, the Pentagon provided information

to the JCAE, as did the Senate and the House of Representatives.
In return, the committee was required to report periodically to each
congressional house, “by bill or otherwise,” with recommendations
on matters under their jurisdiction.*” In order to be “fully and
completely informed” of AEC and relevant DOD activities, the
committee had exclusive access to restricted information not available
to any other congressional committee. It “jealously guarded that
information [which] gave the committee tremendous power in its
area of expertise.”””’ Generally, the JCAE’s recommendations to the
House and Senate were adopted with little disagreement, and rarely
was a conference committee required to resolve differences between
congtessional houses.””!

This authority allowed the committee to oversee the activities of the
Atomic Energy Commission and other departments in real time. It
also positioned the JCAE alongside the executive branch as a co-
decision maker, directing policy conceptualization instead of merely
overseeing its implementation. Through the JCAE, Congress was
able to review, influence, and even restrain the actions of a powerful

266 Davis, 14.

267 Cited in Davis, 16.

268 See Section 15(b) of the 1946 AEA.
269 Ibid.

270 Davis, 3.

271 Davis, 14.
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executive commission (the AEC) that controlled development of the
nation’s atomic energy program.

The Joint Committee also had the power of legislative (or
congressional) veto, under which congressional disapproval
resolutions could nullify executive branch decisions. The committee
used this veto to shape policy.””” Beginning in 1951, Congress
determined that certain dealings of the AEC—the classification

of atomic data, the sharing of restricted atomic energy-related
information with other countries, and nuclear cooperation
agreements, for example—must “lie before the joint committee”

for thirty days, during which time the JCAE could evoke its veto
power.”” The thirty-day review petiod afforded the committee an
opportunity to influence policy direction, which frequently reflected
the body’s “unswerving dedication to the development of nuclear
power.”?’* Often there was little need for the committee to resort to a
legislative veto. According to the 9/11 Commission, “due to the close
relationship between the JCAE and the AEC, and their roles as ‘co-

decision makers, the joint panel often got its way.”*”

The influence of the committee’s legislative veto was of sufficient
import that thirty-two years later, the U.S. Supreme Court would

find in INS vs. Chadha, 1983—a case untelated to nuclear activities—
—that a congressional veto by resolution of one or both houses

was unconstitutional.”’® By then, the AEC and the JCAE had been
disbanded by the Energy Reorganization Act (ERA) of 1974,
Nevertheless, the years immediately following the 1954 Atomic
Energy Act amendments were marked by a powerful, unconventional
committee that relied on comprehensive access to information
through referral and oversight functions, instead of legislative

272 The congressional veto first appeared in U.S. government during the 1930s
when it was used by the legislative branch of government to challenge some
actions of the executive branch, such as the reorganization of government
agencies. The veto was first authorized by the Reorganization Act of 1939, and
reappeared as a provision within legislation over two hundred times in the next
half a century. Congress enacted this provision in 1951.

273 Davis, 19.

274 Davis, 17.

275 Davis, 20.

276 See INS V. Chadha, no. 80-1832, U.S. Supreme Court, 23 June 1983.
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ability, to participate in executive policy-making deliberations and
implementation.””” The JCAE used its considerable powers and
executive access to influence the direction of nuclear policies, and to
institute and protect the programs it believed “vital to the national
interest,” even in the face of executive opposition.””® The nation’s
atomic energy program developed robustly as a result.

International Organization: The Nuclear Non-Proliferation Treaty
(NPT) and the Nuclear Suppliers Group (NSG)

As the American atomic energy program began to expand
domestically, an increasing number of countries became interested in
the development and uses of nuclear power. As a result, international
discussions began on how to prevent the misuse of atomic energy. In
1967, the United Nations General Assembly approved the Nuclear
Non-Proliferation Treaty (NPT), which sought to limit the spread

of nuclear weapons through nonproliferation, disarmament, and
peaceful nuclear cooperation incentives.””” The NPT was an addition
to the existing international nonproliferation regime that had been
established by the United States largely through the Atoms for Peace
program. The ideas that formed the basis of the NPT originated from
the UN. General Assembly as a 1961 consensus Irish resolution.”
The US. proposed drafting a treaty for disarmament with the Soviet
Union based on the Irish resolution and negotiations for a formal
nonproliferation treaty began, expanding to include other important
nuclear and non-nuclear governments.”®' The NPT defined five
countries as nuclear weapons states: the United States, the United
Kingdom, China, France, and the Soviet Union. Each of these
nations had developed or acquired nuclear weapons before 1967. All
other parties to the treaty were called non-nuclear weapons states

277 Davis, 24.

278 TIbid.

279 For complete text of treaty, see International Atomic Energy Agency (IAEA),
Information Circular, Treaty on the Non-Proliferation on Nuclear Weapons, 22 Apr.
1970, 15 May 2008, available at http://www.iaca.org/Publications/Documents/
Infcires/Others/infcirc140.pdf.

280 George Bunn, “The Nuclear Nonproliferation Treaty: History and Current
Problems,” Arms Control Today, Dec. 2003, 10 May 2008, available at http://
www.armscontrol.org/act/2003_12/Bunn.asp#notes6.

281 Ibid.



DEALING WITH EMERGING POWERS 181

(NNWS). The treaty prohibited the five nuclear weapons states from
transferring nuclear weapons to NNWS, and obligated the nuclear
weapons countries to negotiate disarmament amongst themselves.
Non-nuclear parties to the treaty agreed not to receive nuclear
weapons or explosives from any source or to manufacture these items
indigenously. In return, nuclear weapons states would transfer nuclear
technologies to NNWS to help them develop their own atomic energy
programs for strictly peaceful purposes. To verify that nuclear energy
and technologies were not being diverted into weapons programs,
NNWS agreed to accept safeguards from a monitoring body, the
International Atomic Energy Agency IAEA). The NPT also set up

a Nuclear Exporters Committee, otherwise known as the Zangger
Committee, to maintain a so-called Trigger List of items that could
only be exported if the receiving facility was outfitted with safeguards.
The NPT went into effect in 1970. Today, only four countries remain
outside the NPT framework: North Korea, Israel, Pakistan, and India.

In 1963, a few years prior to the final drafting of the NPT, the United
States and India signed a bilateral agreement to promote nuclear
commerce. Washington provided New Delhi with two commercially
popular light water reactors and agreed to sell India enriched uranium
the reactors needed for fuel. The two countries agreed that upon joint
determination, spent fuel could be reprocessed in Indian facilities so
that more energy could be extracted.

Though India had participated in negotiating the terms of the

NPT, Indian diplomats protested the treaty on the grounds of
discrimination against countries that might develop nuclear weapons
after 1967. India felt that the NPT created a privileged group of
1960s-era nuclear “haves,” against whom all other states were “have-
nots.”*” Consequently, New Delhi refused to sign the NPT. However,
the U.S.-Indian bilateral agreement remained intact, as Article IV of
the NPT recognizes the inalienable right of sovereign states to engage
in peaceful nuclear energy development.

282 For a more detailed discussion see Munish Puri, “India and the NPT — A
Nuclear Existential Dilemma,” Institute of Peace and Conflict Studies, 6 May 2005, 2
June 2008, available at http://www.ipcs.otg/printArticle.jsp?kValue=1731.
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After India’s 1974 nuclear test, the international community became
convinced that non-weapons specific items—the kind that had been
available to India and which are otherwise known as dual-use items—
could lead to weapons development. (If an item has a dual-use, it can
be applied to both civilian and military purposes.) To discourage the
improper exploitation of dual-use materials, the U.S. implemented
greater restrictions on nuclear trade. In direct response to the Indian
nuclear test, the United States formed the Nuclear Suppliers Group
(NSG) which today is an international 45-member body.*” The six
other founding members of the NSG were Canada, France, Germany,
Japan, the Soviet Union, and the United Kingdom. The group
formally coordinated individual nuclear-related export policies and
strengthened safeguards on existing nuclear materials. In supporting
the NSG, the U.S. government (and other founding nations) hoped
that the body would help bring non-NPT states under the umbrella
of an international nuclear export regime. The group used what was
essentially a reformulated Trigger List to identify items that could only
be exported to non-nuclear states (including states not party to the
NPT) if IAEA safeguards or some other exceptional safety agreement
were in place. Unlike the Zangger Committee, NSG members are
legally bound by the group’s guidelines.

From 1978-1990, the NSG was relatively inactive and nuclear export
policies remained unchanged. Tadeusz Strulak, Chairman of the
NSG’s 1992 meeting, attributes this inertia to “the unwillingness

of some” supplier countries to move beyond the export guidelines
established in 1977.** However, the group began to meet regularly
at the close of the Cold War and the beginning of the Gulf War. In
1992, under pressure from the United States, the NSG adopted a full-
scope safeguards requirement as a condition for nuclear export. A
1995 Non-Proliferation Treaty review and extension conference saw
all NPT party states endorse the principle of mandatory full-scope
safeguards, thus making it a global norm for nuclear supply.

283 For a history of the NSG, see Tadeusz Strulak, “The Nuclear Suppliers Group,”
The Nonproliferation Review 1, (1993): 2-10, 2 July 2008, available at http://cns.
miis.edu/pubs/npr/vol01/11/strulall.pdf.

284 Strulak, 3.
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Domestic Organization: The Energy Reorganization Act (ERA) and
Nuclear Non-Proliferation Act (NNPA)

As the scope of nuclear technology applications and atomic energy
activities expanded rapidly in the 1960s and 1970s (a full-fledged U.S.
commercial nuclear industry had only just emerged as a possibility on
account of recent legislation that allowed for private ownership, as
opposed to government leasing, of nuclear materials),” the Atomic
Energy Commission faced growing criticism. This censure centered
on the fact that the agency regulated the same energy source it had
helped to develop and operate.” Doubts emerged as to the ability
of a single agency to regulate all aspects of nuclear power. In 1974,
President Gerald Ford signed the Energy Reorganization Act (ERA)
which addressed this conflict of interest by abolishing the Atomic
Energy Commission along with its overseeing body, the JCAE. In

its place, the ERA created the Energy Research and Development
Administration (ERDA) and the Nuclear Regulatory Commission
(NRC). Shortly thereafter, President Jimmy Carter’s Department of
Energy Organization Act of 1977 dismantled ERDA and replaced it
with the Department of Energy (DOE).

Since 1977, the NRC has been responsible for regulating nuclear
power, while the DOE has been tasked with atomic energy research
and development. In order for matter to be classified as atomic,

it must be determined as such by the president and Congress in
writing®” The ERA placed these agencies under the jurisdiction

of now-separate House and Senate atomic energy committees and
required both the secretary of energy and the NRC, along with the
Departments of State and Defense, to “fully and currently” inform
these committees of any activities pertaining to and involving the
development of nuclear energy.® In order to distribute atomic matter

285 Alice L. Buck, United States, Executive Secretariat, Department of Energy, 4
History of the Atomic Energy Commission (Washington: GPO, 1983) 5, 2 Jun. 2008,
available at http://www.atomictraveler.com/Historyof AEC.pdf.

286 Buck, 7.

287 See Section 51 of United States, General Consul, Nuclear Regulatory
Commission (NRC), Nuclear Regulatory Legislation, 109" Cong., 2™ session, Vol. 1,
No. 7, Rev. 1 (Washington: GPO, 20006), 2 June 2008, available at http://www.
arc.gov/reading-rm/doc-collections/nuregs/staff/st0980/revl /vol-1-sec-1.pdf.

288 See Section 303 of ---, ---, ---, Nuclear Regulatory 1 egislation.
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and related technologies, the DOE must have an NRC-issued license.
Once the DOE consults the NRC and obtains concurrence from the
Departments of Defense and State, the NRC will issue the requested
export license. No export license for atomic materials and related
technologies can be granted without executive approval.

Along with other relevant executive agencies, the new NRC and DOE
collectively assumed the role of the now-defunct AEC in determining
U.S. nuclear export policies. Under this system, the transfer of sensitive
materials and technologies to other nations, groups of nations, or
regional defense bodies is accomplished through a bilateral agreement
on the conditions of trade. In addition to receiving executive approval,
nuclear cooperation agreements must meet a list of criteria outlined

in Section 123 of the AEA (as such, cooperation accords are dubbed
“123 Agreements”). Their terms are negotiated by the secretary of
state, along with the “technical assistance and concurrence” of the
secretary of energy, and the language of any agreement is reviewed by
the NRC.* Following presidential approval, the proposed accord is
submitted to relevant congressional committees.

The House Committee on Foreign Affairs and the Senate Committee
on Foreign Relations may hold hearings on the proposed cooperation
agreement for a period of sixty days. During these sessions, the

NRC and the Departments of State, Energy, and Defense must
“promptly furnish” the committees with their views on the terms

of the proposal.””! Once sixty days have passed, the committees

will recommend a course of action to their respective bodies. The
agreement will then come into force automatically unless Congress
passes a joint resolution stating that it does not favor the proposal.
The president has limited authority to forgo some Section 123
requirements, but if substantial stipulations have been waived by the
executive, the agreement will not come into force until Congress
passes a joint resolution favoring the proposal. In this manner, an
agreement that does not meet Section 123 criteria is still subject to
congressional review, during which time Congress may condition its
approval of the accord.

289 Section 111b, Ibid.
290 Section 123(9)a, Ibid.
291 Section 123(9)d, Ibid.
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In the years following the ERA, the market for international nuclear
commerce had grown and after the Indian nuclear test, American
policy makers realized that even if the U.S. did not export enriched
uranium to India, other countries soon could and would. To
discourage such a development, Congress passed the 1978 Nuclear
Non-Proliferation Act (NNPA) after President Carter took office and
ordered a review of U.S. nonproliferation policy.*”* Similar to what
the NSG had accomplished among countries, the NNPA coordinated
various U.S. government departments by mandating stringent export
criteria in order to unify U.S. nuclear export policies and to strengthen
the guarantee that receiving countries were not diverting fissionable
materials for non-peaceful purposes.

Under the Nuclear Non-Proliferation Act, the Nuclear Regulatory
Commission is responsible for verifying that U.S.-supplied nuclear
fuel intended for peaceful nuclear development is not diverted into
weapons programs or proliferated. Severe new NNPA standards
for bilateral agreements insisted that the United States retain veto
authority over third-party reprocessing of any U.S.-origin spent fuel.
This was viewed as critical to non-proliferation since one way of
creating fissionable material is through reprocessing, whereby more
uranium fuel can be extracted from spent stores and additional (and
potentially unaccounted for) plutonium is created as a procedural
byproduct. Plutonium is strictly regulated in the United States—not
only as an inherently dangerous item, but because it can be directly
applied to the manufacture of nuclear weapons.*”

Under the Nuclear Non-Proliferation Act, a state must have full-
scope IAEA safeguards in place on all nuclear facilities, sensitive
materials, and technologies regardless of their origin in order to

receive US. nuclear deliveries. This mean that if a country wants

292 George Perkovich, India’s Nuclear Bomb: the Impact on Global Nonproliferation
(Berkeley: University of California Press, 1999) 206.

293 Plutonium is sometimes referred to as “bad to the bone”—a reference to its
ability to permanently attach to the skeleton, irradiating bone marrow which
produces blood cells. Despite the fact that it is one of the most restricted
substances in the world, plutonium is considered optimal for nuclear weapons
production partly because unlike uranium, the element need not undergo
entichment in order to be useful.
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to purchase nuclear fuel from the United States, it has to have full-
scope safeguards in place even if it also imports such items from
another country that might not require them, and even if a facility
does not receive transfers directly from the United States. Finally,

the NNPA disallows nuclear cooperation agreements with countries
that have conducted nuclear tests or engaged in proliferation-related
activities. In such an event, the NNPA stipulates that all previously
exported items return to the United States, and the bilateral agreement
automatically terminate. All of these provisions provide incentives for
non-NPT parties to join the treaty and disarm in order to access U.S.
nuclear supplies.

The NNPA gave Congress more authority to formulate U.S.
nonproliferation policy by allowing it to mandate the renegotiation
of existing bilateral nuclear cooperation agreements. It also kept
Congtress better informed of executive actions by requiring annual
reports on the state of U.S. nonproliferation objectives and the
previous years’ policy history. As such, Congress deliberately created
a role for itself that claimed a greater measure of influence over

the direction of U.S. nonproliferation policy. Meanwhile, from 1978
onward, nonproliferation advanced as a key priority of Washington’s
foreign policy agenda.

U.S. Nonproliferation Policy in Action: Response
to the 1974 Nuclear Test

After India’s 1974 nuclear test, a number of countries announced they
were re-examining their nuclear relations with New Delhi. Canada felt
particularly betrayed by India’s use of a Canadian-supplied reactor to
provide plutonium for the so-called peaceful explosion.”* Canadian
Chief Foreign Policy Minister Ivan Head maintained that “India’s
May 18 explosion of a nuclear device violate[d] the 71 understanding
between India and Canada on Canadian aid to India’s nuclear energy
program.”*” Days later, Ottawa froze its assistance to India’s program.

294 For a discussion of Indian political considerations concerning the 1974 test, see
Perkovich 176.

295 Robert Trumbull, New York Times, 21 May 1974: A1, LexisNexis Academic,
LexisNexis, Kreitzburg Library, 2 June 2008, available at http://grad.norwich.
edu,
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However, U.S. support continued as the American administration
“concluded that the Indian test did not violate any agreement with
the United States and Washington and [the U.S. government| was
therefore mandated by the 1963 nuclear cooperation agreement . .

. to sell enriched uranium to India for [the U.S.-built nuclear facility
at] Tarapur.”*® One of the functions of the Tarapur Atomic Power
Station (TAPS) was (and remains) to reprocess spent fuel from local
reactors, as well as to generate electricity for the surrounding area.
TAPS was under IAEA safeguards, and was not involved in the
nuclear detonation.

The U.S. NRC continued to ship enriched uranium to TAPS for two
more years, until President Ford announced a significant change to
U.S. export policies in response to the nonproliferation debate that
had erupted in Washington after the 1974 test. The legislative branch
moved to tighten nonproliferation policies by ending U.S. assistance
“and where possible, other states’ assistance, to proliferation-
sensitive countries.”” The Ford Administration called for “halting
the reprocessing of spent-fuel unless there is sound reason the
world community can effectively overcome the associated risks of
proliferation.”®”® The NRC began to withhold uranium transfers on
nonproliferation grounds, while the United States pressed New Delhi
to accept IAEA safeguards on all of India’s nuclear facilities.*”

Nonproliferation was a central issue during the presidential campaign
of former nuclear engineer Jimmy Carter but after assuming office
in 1977, President Carter determined to reconcile this objective with
a competing desire to strengthen U.S.-India relations.” Carter had

a fondness for the country where his mother had served as a Peace
Corps volunteer, and believed India to be “an influential regional
power that should be addressed on its own terms.”*"' The President
established dialogue with Indian Prime Minister Moratji Desai, and

296 Perkovich, India’s Nuclear Bomb, 184.

297 This was done by passing the 1976 Symington Amendment to the Foreign
Assistance Act. See Perkovich, 198.

298 Cited in Perkovich, 198-199.

299  Perkovich, 202.

300 Perkovich, 198-199.

301 Perkovich, 199.
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Desai verbally agreed to “reject future nuclear explosions” even
though New Delhi did not formally accept this provision.” In return,

Carter promised that he would authorize one more pending shipment
of US. fuel supplies to TAPS.

In 1978, however, Congress intervened and officially blocked the
administration from exporting fuel to India by passing the Nuclear
Non-Proliferation Act.’” According to George Perkovich of the

Carnegie Endowment for International Peace, proponents of the
NNPA had purposely sought:

... to correct prior executive branch inattention to
nonproliferation. Republican Senator Chatles Percy
noted bitterly that for his first seven years in office,
Henry Kissinger “had never spoken before Congress
on nonproliferation.” Congtress simply did not trust the
executive branch to promote decisively the American
and international interest in nonproliferation... [and]
now intended “to tie the hands of the president and the
international community,” as the leading scholar of the
NNPA concluded.*

As mentioned, new export policies outlined in the NNPA disallowed
nuclear transfers to countries that lacked full-scope IAEA safeguards
like India. Instead of compelling New Delhi to adopt nonproliferation

302 Perkovich, 203.

303 Relations between the executive and legislative branches of U.S. government had
soured over nuclear cooperation with India, particularly over a “heavy water”
episode. After the 1974 test, India assured the US. that American-supplied
“heavy water” (deuterium-enriched water necessary to convert natural uranium
into plutonium) had not been used to produce explosive materials. Neither
the U.S. State Department nor AEC followed up on this claim. However, the
IAEA later confirmed that American material had indeed been used. When
confronted, the State Department continued to deny the possibility. Some critics
accused the department and other executive agencies of covering up the fact
that India had used U.S. heavy water. Other White House incidents, such as the
Watergate scandal and the Vietnam War, contributed to a deep Congressional
“dissatisfaction with the performance of the executive branch.” See J. Samuel
Walker, “Nuclear Power and Nonproliferation,” Diplomatic History 25.2 (Spring
2001): 215-249.
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policies, such as renouncing future nuclear tests or abandoning its
nuclear weapons program as the U.S. had hoped, the NNPA drove

a wedge between the two countries. India protested that new U.S.
full-scope safeguards requirements should not apply to the 1963
agreement because the amendments were passed long after the terms
of the bilateral agreement were negotiated. To address precisely such
a concern, a grace period inscribed in the NNPA gave countries

until 1980 to meet the new requirements. Accordingly, the U.S.
government’s supply of fuel to India continued until 1980.

However, from 1978-1980 the NRC twice moved to block the
executive transfer of uranium-enriched fuel by denying appropriate
export licenses based on India’s refusal to accept IAEA safeguards

on all of its nuclear facilities. Each time, President Carter overruled
this decision by issuing an executive order to transfer low-enriched
uranium fuel to TAPS. On May 8, 1980, Carter ordered the
authorization of export licenses for another two years. The president’s
secretary of state, Edmund Muskie, reiterated the administration’s
belief that “a positive decision on Tarapur will encourage India in the

long-term to act in ways consistent with U.S. interests.”””

At the time, the NRC still had to recommend a course of action
concerning two shipments requested by India during the grace period
allotted by the NNPA, which had ended on March 10. The commission
eventually denied a license for both shipments and was again overruled
by the president, but the Senate Foreign Relations Commiittee and the
House Foreign Affairs Committee concurred with the NRC’s decision.
Fearing that India might reprocess spent uranium fuel from its Tarapur
stores if released from the terms of the agreement, Carter appealed to
Congress for flexibility in applying the NNPA.** The administration
very narrowly convinced a reluctant Senate to vote in favor of one
more shipment to India in September 1980. India subsequently (and
rather optimistically) applied for a NRC license to receive a third and
then a fourth shipment of uranium fuel, insisting that under the 1963
agreement, the U.S. was obligated to supply.

305 “US to Export Nuclear Fuel to India,” Xinbua General Overseas News Service, 20
Jun. 1980, LexisNexis Academic, LexisNexis, Kreitzburg Library, 2 July 2008,
available at http://grad.norwich.edu.>
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The Reagan team took office in 1981 with a different approach as,
according to Perkovich, it opted to “discriminate between countries
that posed threats to the United States and those that did not.”" The
subcontinent fell somewhere in between. Still, New Delhi reiterated its
stance that should the U.S. government stop supplying uranium fuel,
India would be free to do as it wished. Not only did this include the
possibility of more “peaceful” nuclear tests, but also the reprocessing
of spent fuel, which India announced it was ready to begin. Neither
country was willing to capitulate to the demands of the other and
fuel transfers halted completely. The stalled 18-year-old nuclear
cooperation agreement seemed destined to end badly.

In 1981 the New York Times observed, “Some members of Congress
opposed the shipments because India has consistently rejected
international inspections of all its atomic facilities and has refused

to say it would not produce nuclear weapons.”” (Over two decades
later, this would still be the case even as the United States proposed

a new civil nuclear cooperation agreement with India.) Despite the
turmoil, news reports cite the Reagan administration’s reluctance

to terminate the deal, indicating the president was “painted into a
corner” by the NNPA. Yet, believing that Congress was unlikely

to approve future uranium transfers, the administration’s decision to
cease cooperation was “made known to the Indian government . . . by
senior State Department officials in high-level talks that centered on
nuclear issues.”””!’ In an effort to end the agreement on amicable terms
and secure a commitment from India to maintain safeguards on spent
fuel and reactors at Tarapur, a compromise was struck in July 1982
whereby France agreed to provide India with low-enriched uranium
for TAPS. Any spent fuel stores at Tarapur, along with French-origin
fuel, would fall under international safeguards. India also agreed to
seek the permission of the U.S. government before reprocessing fuel

307 Perkovich, 233.

308 Judith Miller, “India Says Atom Safeguards Will End If U.S. Halts Fuel,” New
York Times 24 Apr. 1981: A3, A5, LexisNexis Academic, LexisNexis, Kreitzburg
Library, 2 June 2008, available at http://grad.norwich.edu.

309 Don Oberdorfer, “US. is Ending 18-Year Nuclear Pact with India,” Washington
Post 23 Apr. 1981: A19, LexisNexis Academic, LexisNexis, Kreitzburg Library, 2
June 2008, available at http://grad.norwich.edu.
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previously supplied by the United States.”"! When France’s foreign
minister announced the agreement, he noted that Paris did not require
agreement-specific safeguards or reprocessing permission.’'* Any
fissile materials of French-origin, however, would fall under IAEA
safeguards. In this way, France assumed the role of the United States
in the nuclear pact, and released Washington from fulfilling the
majority of its obligations. The formal bilateral agreement expired in
1993 and the United States did not attempt to negotiate a replacement
accord.”

Despite the compromise of French assistance, the endgame of U.S.
nuclear export policies was global nuclear sanctioning against India.
After extensive American lobbying resulted in the 1992 NSG adoption
of full-scope IAEA safeguards requirements, all nuclear-supplier
countries, including France, joined in a virtual nuclear embargo of
India. The subsequent 1995 endorsement of the IAEA safeguards

by remaining NPT parties was viewed by the U.S. government as a
hard-won nonproliferation success. India continued to refuse the
assumption of full-scope safeguards on its nuclear facilities; hence,
any Indian commerce with nuclear exporters in the 1990s and

early 2000s—even with Russia—drew public attention and elicited
controversy.”* This forced New Delhi to develop largely independent
solutions to address its growing energy needs, limited and poor-quality
natural supply of uranium, and security issues.

The development of these independent solutions, combined with a
“deteriorating security environment” in the mid-1990s provided New

311 Bernard Weintraub, “Reagan and Mrs. Gandhi Dispute on Nuclear Fuel for
India,” New York Times 30 Jul. 1982: 1, LexisNexis Academic, LexisNexis,
Kreitzburg Libraty, 3 June 2008, available at http://grad.norwich.edu.

312 “French Foreign Minister Visits India,” Xinbua General Overseas News Service, 8
Aug. 1982, LexisNexis Academic, LexisNexis, Kreitzburg Library, 3 June 2008,
available at http://grad.norwich.edu.

313 Nor did France, as India was still unwilling to accept full-scope IAEA safeguards
on its nuclear facilities.

314 For example, see Vladimir Abarinov, “Russia Intends to Build Atomic Power
Station in India,” Russian Press Digest, 24 Feb. 1995, LexisNexis Academic,
LexisNexis, Kreitzburg Library, 2 June 2008, available at http://grad.norwich.
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Delhi with an incentive for additional nuclear testing.’”” In May 1998,
India announced it had carried out another series of underground
nuclear explosions. Under the 1994 Nuclear Proliferation Prevention
Act (NPPA), the United States was required to impose a variety of
aid and trade sanctions against a NNWS that conducted a nuclear
test.”’® Among other penalties, these embargoes terminated most
dual-use exports to India. In addition to the United States, a host of
other countries such as Canada, Denmark, Japan, and Sweden also
suspended aid to India. Many other nations (including China and
Russia) condemned the nuclear test.

The 1994 NPPA required the United States to oppose any World
Bank and International Monetary Fund loans to India after the
1998 tests as well. The Clinton administration supported the World
Bank’s ensuing delay of an $800 million loan to India, and the

UN. Security Council passed a resolution calling on New Delhi to
abandon nuclear weapons development. After India made several
public nonproliferation commitments (such as a stated moratorium
on nuclear testing, promises to strengthen nuclear export controls
and announcing participation in Fissile Material Cut-Off Treaty
negotiations), the American administration waived some sanctions.
U.S.-Indian relations were further restored when President Clinton
paid a landmark visit to New Delhi in 2000.

In hindsight, the ultimate failure of the U.S.-Indian nuclear agreement
in the wake of the 1974 Indian nuclear test demonstrates the
coherency of post-NNPA American nonproliferation policy. The
disintegration of the 1963 contract also helps to explain some of the
current difficulty facing the new nuclear cooperation agreement. From
the Indian perspective, lingering distrust remains in New Delhi over
Washington’s historic failure to fulfill its fuel supply commitments.
From the point of view of many in Washington, however, India’s

315 This was the term used in reference to Pakistan by Indian Prime Minister
Vajpayee to justify India’s 1998 nuclear tests.

316 For text of Senate Resolution see United States, Senate Resolution 227 — Expressing
the Sense of the Senate Regarding the May 11, 1998 Indian Nuclear Tests, 105" Cong,,
2 session, S. Res. 227, Washington: GPO, 12 May 1998, 18 May 2008, available
at http:/ /www.globalsecurity.org/wmd/library/congress/1998_ct/s980511-
indiall.htm.
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record of nuclear testing makes New Delhi a less than ideal nuclear
partner and has led many policy makers to push for strengthened
nuclear export controls in the accord currently under consideration.

President Bush’s New Approach

When George W. Bush assumed office, U.S. policy towards India
shifted dramatically. While the Clinton administration had attempted
to improve relations with New Delhi, its global vision was economics-
driven and in Asia, focused on China.’'” At the time, economic growth
rates had only just begun to accelerate on the subcontinent, and
Clinton did not view India as a potentially significant ally relative to
China. Though the administration had declared its intention to “cap,
roll back and eliminate” India’s nuclear weapons program after the
1998 Indian nuclear test, the White House was forced to abandon

this goal when extensive dialogue between then-Deputy Secretary of
State Strobe Talbott and Indian Minister Jaswant Singh confirmed that
India was resolutely determined to remain a de facto nuclear power.”
In combination with the Clinton team’s geopolitical orientation, New
Delhi’s declared nuclear policies largely precluded any possibility of
extensive bilateral nuclear cooperation.

In 2001, the Bush administration brought a fresh perspective to
Washington. Some scholars view this as an inventive approach to
nonproliferation.”” The new administration’s strategy held that
instead of penalizing India for its nuclear endeavors, the United
States should facilitate Indian attempts to claim global power status.
This was evidenced by the 2002 National Security Strategy, wherein
the administration noted that it saw “India’s potential to become
one of the great democratic powers of the twenty-first century,”
and referenced the country in a section on “main centers of global
powet.”** The same document elaborated on the U.S. government’s
newly positive outlook toward India:

317 Lalit Mansingh, Indo-US Strategic Partnership: are we There Yet? (New Delhi: IPCS,
2006) 3, 2 June 2008, available at http://ipcs.org/39IB-IndoUS-Mansingh2.pdf.
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The United States has undertaken a transformation in
its bilateral relationship with India... differences remain,
including over the development of India’s nuclear and
missile programs... but while in the past, these concerns
may have dominated our thinking about India, today we
start with a view of India as a growing world power with
which we have common strategic interests. Through a
strong partnership with India, we can best address any
differences and shape a dynamic future.””

The following section will discuss the details of the Bush
administration’s departure from its predecessor’s views and the steps it
took to forge an equal partnership with New Delhi.

Bush Administration: the ABM and U.S.-India Relations

Three months after taking office, President Bush announced that U.S.
foreign policy on missile defense (and thus non-proliferation) would
be pursued in the context of a new strategic framework. In a rapidly
changing post-Cold War era, the United States needed to rethink

its previous nonproliferation, counter-proliferation, and defense
postures.’”” Having made clear during the presidential campaign that
the Bush team would be altering arms control and nonproliferation
policies, the administration quickly furthered their agenda by
appointing John Bolton as undersecretary of state for arms control
and international security (he held the position from 2001-2005).
Bolton was a widely known critic of arms treaties and international
organizations.” Late 2002 also saw the confirmation of Stephen
Rodemaker, John Wolf, and Paula DeSutter at the respective helms of
the Arms Control (AC), Nonproliferation (NP), and Verification and
Compliance (VC) bureaus of the State Department.

of America (Washington: GPO, 2002) 10, 25, 8 June 2008, available at http://
www.whitehouse.gov/nsc/nss.pdf.
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322 “President Bush Speech on Missile Defense, May 1, 2001,” START, NMD and
the ABM Treaty, 2001, The Acronym Institute for Disarmament Diplomacy, 2
June 2008, available at http:/ /www.acronym.org.uk/bush1.htm.

323 Bolton appears to have been a sort of problematic ally for the administration in
that he shared their distaste for arms control regimes but was not as amenable to
their vision for nuclear cooperation with India.
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For the White House, the 1972 Anti-Ballistic Missile (ABM) Treaty
between the United States and the Soviet Union was a Cold War

relic. The accord, which limited missile defense systems, had been
enacted in order to avoid provoking a war leading to mutually assured
destruction (MAD). The logic behind the treaty was that missile
defense capabilities would endanger the nuclear balance by potentially
enabling one party to reduce the effects of nuclear retaliation to a
tolerable level, thereby freeing it to pursue a first strike. It would also
encourage an arms race as each country sought enough missiles to
overwhelm the othet’s defenses. In 2001, President Bush declared it
was time for the U.S. government to “move beyond the constraints of
the . . . ABM treaty,” which did not allow the United States to defend
itself propetly against the growing threat of nuclear proliferation.’*
The White House soon announced that Washington intended

to withdraw from the ABM treaty and employ a new strategic
framework.’? The secretaries of defense and state at the time, Donald
Rumsfeld and Colin Powell respectively, were prominent supporters
of this course of action.

This announcement elicited global controversy, and was widely
criticized as a blow to nonproliferation. The Russian government
was particularly disparaging of the action. Defense Committee

Vice Chairman Alexei Arbatov called America’s ABM withdrawal

an “extremely negative event of historical scale.”””*® Then-President
Vladimir Putin described it as a “mistake,” but allowed that the
withdrawal did not threaten Russian national security.””’ Thirty-one
members of the U.S. House of Representatives filed a lawsuit against
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President Bush to block Washington’s pullout. The lawsuit failed and
in June 2002, after giving the required six-month notice, the United
States unilaterally withdrew from the ABM treaty.”*

While the majority of the international community was unreceptive
to American plans for a national missile defense system as part of

its new post-ABM framework, India expressed surprisingly ardent
support. Administration officials were similarly accommodating in
their statements towards New Delhi. Days before the 9/11 terror
attacks, U.S. Ambassador to India Robert Blackwill delivered a speech
in Mumbai on U.S.-Indian relations. Foreshadowing a transformation
in USS. policies toward India, the ambassador said, “The President

has a big idea about U.S.-Indian relations . . . he is seeking to

intensify collaboration with India on a whole range of issues that
currently confront the international community writ large.”** The
administration moved quickly before the conclusion of its first year
in office to “intensify dramatically the level of engagement with the
Government of India” by inviting a number of Indian officials to visit
Washington.” According to aides cited in the Wall Street Journal, the
president had “... taken particular interest in India going back to 1999,
viewing India’s democracy and massive, moderate, Muslim population
as a stabilizing force for Asia and the Middle East.”*!

In 2001, both the White House and New Delhi advanced their
respective visions. Ambassador Blackwill outlined his role in
generating new U.S. policies toward India and the general path of
policy direction, as follows:

Knowing that Prime Minister Vajpayee believed that the
United States and India were natural allies, we [Blackwill

328 ---, -, The White House, Starement by the President, June 13, 2002, 12 May 2008,
available at http:/ /www.whitchouse.gov/news/releases/2002/06/20020613-
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and Vajpayee| developed a roadmap in early January
2001...to accomplish the strategic invigoration of the
bilateral relationship, which we presented to the President
and which he approved. We were on our way, with the
two respective bureaucracies to be driven by top-down
direction by the two heads of government.”

The implications of Blackwill’s remarks are significant. Instead of
initiating high-level review and evaluation of U.S.-Indian relations
and nonproliferation objectives, the ambassador indicates that the
Bush administration possessed pre-determined policy intentions.”
Just as important was what the ambassador did not say during his
address: Blackwill was neither critical of India’s 1998 tests, nor did he
mention the Nuclear Test Ban Treaty (both issues were highlighted by
President Clinton during his visit the previous year). Thus, observers
noted that the “tenor and substance of the Ambassadot’s remarks
signaled a calm recognition of India’s nuclear status.””** This was a
turning point in U.S.-Indian relations.

The post-9/11 security environment and greater post-Cold War
balance of power considerations likely motivated the administration’s
interests in strengthening relations with India. India is strategically
important as a counterweight to Chinese power, and a stronger India
could contribute considerably to regional stability. Cooperation could
conceivably render the international nonproliferation regime more
efficient by allowing it to refocus on threats from rogue nations like
Iran and North Korea, instead of punishing nominally responsible

332 United States, Bureau of Public Affairs, Department of State, The Future of US-
India Relations, by Robert D. Blackwill, 13 Jul. 2003, 15 May 2008, available at
http:/ /www.state.gov/p/sca/tls/rm/22615.htm.
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and friendly states like India.” Yet, the potential revitalization of
significant U.S.-Indian ties was also connected to reorienting other
areas of foreign policy, in particular Washington’s ABM membership.
Nonproliferation expert Leonard Weiss observed that the Bush
administration has a well documented “institutional antipathy toward
arms control regimes”—meaning the ABM treaty along with the
Comprehensive Test Ban Treaty (CTBT) and the Fissile Material
Cutoff Treaty (FMCT).”, " In fact, Washington had boycotted a
November 2001 UN conference that encouraged support of the
former, while American diplomats called the latter impossible to

“cffectively verify.*®

335 In “Should the US. Sell Nuclear Technology to India? — Part I1,” YalkeGlobal,

10 Now. 2005, 28 May 2008, available at http://yaleglobal.yale.edu/display.
article?id=6487, deal proponent Ashley J. Tellis argues that “bringing New Delhi
into the global nonproliferation regime through a lasting bilateral agreement
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American efforts to stem further proliferation but also enhances U.S. security.”
Regarding Iran and North Korea, Tellis writes, “Whatever the issues relating to
New Delhi might be, they ought not to be mixed up with those of managing
regimes that have consistently cheated on their international obligations and
then repeatedly lied about it.”
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[Biological Weapons Convention| Protocol that we inhetited, an arms control
approach would actually harm our ability to deal with the WMD threat.”
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The administration’s key appointments in the State Department and
National Security Council de-priotitized arms-control regimes.””
Among these individuals was the trio of Condoleezza Rice (national
security advisor from 2001-2005 and secretary of state from 2005-
present), Stephen Hadley (deputy national security advisor from
2001-2005 and national security advisor from 2005—present), and
Blackwill (ambassador to India from 2001-2003 and a national
security council deputy from 2003-2004). According to Weiss:

These [key appointments| regarded undisputed U.S. power
and hegemony as the sine gua non for a more peaceful
world. In pursuit of these aims, the nonproliferation
policies of other countries would be judged more in
terms of whether they constituted a threat to U.S.

national security rather than whether they contributed to
strengthening the international regime, though the latter
remained a factor. Thus, while India was not an ally, its
general outlook toward the United States was friendly,

and its nuclear weapons were viewed as posing no direct
340 341
threat.*,

On September 7, 2001, the New York Times described the “broader
diplomatic strategy” of the White House as one that sought to
“engage India on a range of issues, including liberalized trade,
counterterrorism, Mr. Bush’s missile defense initiative, and
collaborative efforts to ensure the uninterrupted flow of oil from
the Persian Gulf.”*** The tragic events of 9/11 catalyzed these policy
changes.
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Post-9/11 Foreign Policy Changes and Indian Relations

At the time of the terrorist attacks, the United States maintained
sanctions against India stemming from the 1998 Indian nuclear test.
By September 22, though, President Bush had waived these measures.
This waiver authority was granted by Congress in 1999, following
heavy lobbying efforts from American business and agricultural
communities who were negatively affected by the trade restrictions.
Bush administration officials had tried to lift the sanctions upon
assuming office; but according to Asian security analyst Dinshaw
Mistry, they “encountered bureaucratic resistance, particularly from
the Nonproliferation Bureau of the State Department.”’* However,
9/11 altered Washington’s geopolitical concerns and overwhelmed
resistance to the issue.”** State Department spokesperson Richard
Boucher explained the executive waiver: “We intend to support those
who support us. We intend to work with those governments that work
with us in this fight [against terrorism].”?*

Boucher’s statement seemed to close the door irreversibly on the

U.S. government’s previous policy goal to cap, rollback, and eliminate
India’s nuclear weapons program. In addition to the larger geopolitical
concerns previously mentioned, there were situation-specific reasons
for this policy shift.*
program in the absence of strong coercive action—if New Delhi had

India was unlikely to renounce its nuclear

given up its program, it would have been the first state to abdicate
nuclear power after having conducted nuclear tests. Yet, the American
business community and government had become increasingly
unwilling to bear the costs of sanctions on U.S. markets, and heavy
lobbying from those with financial stakes in India helped cement this
sentiment in Washington. Consequently, India had little incentive to
deviate from the path of obtaining its goal of a minimum credible
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archives/2001/september/092513.html.

346 For a more detailed discussion of reasons for a U.S. nuclear policy shift, see
Weiss 433-434.



DEALING WITH EMERGING POWERS 202

deterrent—that is, just enough nuclear weaponry to deter Pakistan
from a nuclear attack. Instead, India needed only to bide its time
until domestic pressures within the United States caused sanction
removal. In addition, the shared experience of terrorist attacks (in the
United States in September 2001 and India’s parliament in December
2001) spotlighted a common interest in nonproliferation.’*’ Weiss
notes that consequently, “some nuclear communication between the
two countries was needed in order to foster common approaches to
export controls and related nonproliferation initiatives.”**

The prospect of nuclear cooperation was first conceived when

India’s External Affairs Minister Jaswant Singh visited Washington

in late 2001. Emerging from a meeting at the White House, Singh
enthusiastically characterized the president as “marvelous,” and
described the visit as “the start of a new era.”** Shortly thereafter, The
Indian Express reported that a joint group for defense cooperation was
now “fully functional” for the first time since its collapse following
India’s 1998 nuclear test.™ The U.S.-Indian bilateral Defense Policy
Group (DPG), headed by Undersecretary of Defense for Policy
Douglas Feith and Indian Defense Secretary Dr. Yogendra Narain,
was ready to “discuss proposals of cooperation” and implementation

“at the policy level.”>!

The Defense Policy Group had previously helmed tentative
movements toward U.S.-Indian defense cooperation immediately after
Prime Minister Vajpayee took office in 1996. However, the 1998 test
and ensuing sanctions severely derailed this type of collaboration
between the two countries. It took both the Singh-Talbott dialogue,
which began in late 1998 and lasted until early 2000, and the
administration’s September 2001 removal of the remaining economic

347 Weiss, 435.

348 Ibid.

349 Peter Symonds, “India Embraces Bush and National Missile Defense Project,”
World Socialist Web Site, International Committee of the Fourth International
(ICFT), 16 May 2001, 2 July 2008, available at http://www.wsws.org/
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350 J. N. Dixit, “Trust is the Keyword,” Indian Express 10 May 2002, 9 June 2008,
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and technological sanctions against India to restore the relationship.’>
Reinstatement was in no small part because “the U.S. defense
involvement with India has broader political and strategic objectives in
dealing with the power equations in the Asian region and the Indian
Ocean,” The Indian Express later noted.” Tellingly, U.S. Sectretary of
Defense Donald Rumsfeld visited New Delhi in November 2001, less
than a month after the United States commenced military operations

in Afghanistan.”*

By December, the DPG had met three times and established a
roadmap to upgrade vigorously U.S.-Indian strategic ties through
regular meetings and policy dialogue.”® Cooperation between the two
countries’ armed forces was “institutionalized” through the creation
of “joint executive steering groups” between U.S. and Indian army,
navy, and air forces, while top U.S. and Indian military officials began
exchanging visits. A Joint Technical Group under the Defense Policy
Group was also established “to discuss the promotion of bilateral
ties in the field of defense production and research.”* In this way,
the DPG served as a primary mechanism for steering the U.S.-Indian
defense relationship.

Initiating U.S.-Indian Civil Nuclear Cooperation

The 2002 High-Technology Cooperation Group (HTCG)
As tensions between India and Pakistan threatened to escalate into
full-scale conflict throughout much of 2002-2003, U.S.-Indian

relations continued on their reoriented trajectory. Significantly,
Ambassador Blackwill noted that 2003:
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Today, Dec. 2001, 10 June 2008, available at http://www.armscontrol.org/
act/2001_12/indarmsdec01.asp.
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...mark[ed] the first time in five years that a senior

U.S. official has come to India to discuss civil nuclear
collaboration, [NRC] Chairman Richard Meserve toured
the Tarapur Atomic Power Station and the Bhabha
Atomic Research Center. There are ongoing parallel
efforts regarding high technology transfer and civil space
cooperation.”’

Collaboration began with a November 2001 meeting between
President Bush and External Affairs Minister Jaswant Singh that
envisioned a “bilateral strategic partnership,” including forging
stronger ties in high-technology trade.”® Such links would require
addressing and reducing barriers to high-technology trade and, to that
end, a first set of talks was held under the auspices of the HTCG.

Within a year of the Bush-Singh meeting, the HTCG was established
between U.S. Undersecretary of Commerce for Industry and Security
Kenneth Juster and Indian Foreign Secretary Kanwall Sibal. Chaired
by the Department of Commerce since 2003, the HTCG has sought
to facilitate strategic commerce between the United States and India
through ongoing dialogue., ** Also in 2003, the group began
reviewing U.S. export policies in order to expand Indian access to
dual-use items and technologies.” According to the Bureau of
Industry and Security at the Department of Commerce, the HTCG
“proved to be a very effective forum through which to reduce barriers
to bilateral high-technology trade while safeguarding trade in sensitive

357 Blackwill, The Future of US-India Relations.

358 Mistry, 681.

359 Mistry notes that “Juster and Sibal chaired HTCG meetings in July and
November 2003; Juster and the new Indian Foreign Secretary Shyam Saran
chaired the meeting in November 2004; and Saran and Juster’ successor
(Undersecretary of Commerce for Industry and Security David McCormick)
chaired the fourth meeting in November-December 2005 (681).

360 For an outline of HTCG objectives see United States, Bureau of Industry and
Security, Department of Commerce, Statement of Principles for U.S.-India High
Technology Commerce, 5 Feb. 2003, 2 June 2008, available at http://www.bis.doc.
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items.” As a result, the “overall value of licensed dual-use exports
from the United States to India exceeded $90 million™ in fiscal year
2004.* The value of these exports had more than tripled in the

two years since the resumption of the HTCG, and “in addition, the
Commerce Department... posted a representative at the U.S. Embassy
in New Delhi to further facilitate U.S.-India high-technology trade.”**
This high technology trade forged the path for nuclear-related
exchanges. Mistry confirms:

Robert Blackwill, the U.S. ambassador to India at the time, strongly
promoted high-technology cooperation as he wanted to integrate
India in the global nonproliferation regime. He initially concentrated
on removing U.S. policy impediments to cooperation in the civilian

nuclear and space and high-technology areas with India.***

Some of these policy impediments involved U.S. export licensing
requirements for a number of major Indian entities identified by

the Department of Commerce’s Bureau of Industry and Security
(BIS)—conditions that traced back to New Delhi’s 1998 nuclear

test. Naturally, the scope of the HTCG discussions did not address
all of the areas in which the administration intended to cooperate
with India, and while dialogue considered space and civil nuclear
cooperation, it did not significantly advance these avenues.” This
necessitated a separate negotiation to further cooperation and address
U.S. nuclear policy impediments. According to Mistry, talks were
“conceptualized” by the Bush administration in 2003 as a ““glide path’
to bring closure to the debate about nuclear and space cooperation
with India.”**, *7 Ultimately, these meetings defined the future course

362 -, - , United States and India Hold Talks on Stimulating High-Technology Commerce,
19 Novw. 2004, 2 June 2008, available at http://www.bis.doc.gov/news/2004/
indianov19.htm.
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the Washington Post that the “glide path” would bring closure to “a basket of
issues that they were always asking us about called...“the Trinity” [referring
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of enhanced cooperation between the two countries and sparked a
second round of negotiations that would directly address U.S.-Indian
civil nuclear cooperation.

Condoleezza Rice, Stephen Hadley, and Ambassador Blackwill were key
proponents of US.-India policy reorientation. U.S. Trade Representative
Robert Zoellick™® and Counselor of the U.S. Department of State
Philip Zelikow also held what Blackwill described as “a global
otientation toward India.”** Hadley and Blackwill wete co-authors of
the new India policy requested by Bush in 1999, and Rice had been a
strong advocate of making civil nuclear cooperation a pivotal aspect

of the administration’s re-conceptualized policy toward India eatly

on. While serving as Bush’s foreign policy advisor during the 2000
presidential election, she wrote in Foreign Affairs:

There is a strong tendency conceptually [in the United
States| to connect India with Pakistan and to think only
of Kashmir or the nuclear competition between the two
states. But India is an element in China’s calculation, and it
should be in America’s, too. India is not a great power yet,
but it has the potential to emerge as one.”

Rice was considered the “original architect of [the| expanded
relationship with India and [responsible for] giving it high priority

and a fresh focus in the Bush administration,” according to the Asia
Times Online in 2004.°™" During the president’s first term, Rice, along
with Blackwill and Hadley, often met resistance from the Powell-led
State Department. This was because Secretary Powell relied closely on

to high-technology areas, areas having to do with space launch activities, and
nuclear industry].” Powell, who favored an incremental approach with respect
to sensitive trade with India, went on to say that the U.S. had “to protect certain
‘red lines’ that we have with respect to proliferation.”

368 Zoellick would also serve as deputy secretary of state from 2005-2006, and
World Bank President from 2007—present.

369 See Robert D. Blackwill, “A New Deal for New Delhi,” Wall Street Jonrnal 21
Mar. 2005: A16.
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2004, 25 June 2008, available at http:/ /www.atimes.com/atimes/South_Asia/
FK18Df05.html.
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Clinton-era departmental preferences; post-1998 Indian nuclear test
views insisted that India meet certain benchmarks before cooperation
could proceed.” (Essentially, cateer officials wanted New Delhi to
sign the Comprehensive Test Ban Treaty, enforce NSG nuclear export
controls, and negotiate a Fissile Material Cut-Off Treaty.) High-level
cooperation with India during Powell’s tenure was also inhibited by
the secretary’s familiar “general-to-general” rapport with Pakistan’s
Pervez Musharraf, which made New Delhi uncomfortable.’”® In 2004,
then-Foreign Minister Jaswant Singh memorably articulated India’s
frustrations with the U.S. government at a news conference in New
Delhi. Disagreeing with General Powell’s account of his own role in
facilitating India’s tentative rapprochement with Pakistan following
the Kashmir conflict, the minister’s comments were recalled by the
Washington Post: ““The U.S. bureaucracy are world champions in...
inaction, in finding reasons not to do things.” [Singh| added that the
U.S. bureaucracy is three times ahead of its Indian counterpart in
‘obfuscating, obstructing and ensuring that nothing is done.””"*
When Rice replaced Powell as secretary of state in 2005, some of

this bureaucratic inertia disappeared. In fact, Rice used her direct
access to New Delhi (through Brajesh Mishra, who was in charge

of India’s foreign policy under former Prime Minister Atal Bihari
Vajpayee, and J. N. Dixit, India’s national security advisor under Prime
Minister Manmohan Singh) to move bureaucracies within the United
States and India beyond “Cold War rhetoric.””” According to New
Delhi-based journalist Siddharth Srivastava, the relationship between
Rice and her Indian equivalents, which was “first promoted by
Blackwill and sustained when he moved to the White House,” enabled

372 In Engaging India: Diplomacy, Democracy and the Bomb (Washington, D.C.: Brookings
Institution Press, 2004) 211, Strobe Talbott maintains that it was Powell’s strong
desire for continuity of policy that led the Bush administration to uphold NPT-
related restrictions on India for over two years. Powell also told the Senate
Foreign Relations Committee in 2001 that “We have to do what we can to
restrain [India’s] nuclear program at this time” (210).
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374 Glenn Kessler, “India’s Ex-Foreign Minister Assails Powell,” Washington Post 28
Oct. 2004: A19.

375 Srivastava, “India Through the Rice Prism.”
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Washington and New Delhi to “iron out differences as well as get a
99376

real feel of each other.
However, even prior to Powell’s departure, Hadley, Blackwill, and
Rice advanced the new India agenda. In September 2003, Hadley

flew unannounced to New Delhi “with a major plan to intensify
high-technology cooperation with India by moving beyond the
traditional bilateral discourse on non-proliferation.””” Discussions
were held with Hadley’s Indian counterparts, and a framework began
to emerge.””® Ensuing “rapid-fire negotiations” were coupled with a
December visit to Hadley in Washington by an Indian delegation.””
By January 2004, President Bush and Prime Minister Vajpayee
formalized their vision for the future of U.S.-Indian relations and
announced it under the title of the Next Steps in Strategic Partnership
Initiative (NSSP).

The 2004 Next Steps in Strategic Partnership Initiative

The NSSP became the vehicle for White House-dominated movement
away from the previously institutionalized approach to India and
nonproliferation based on the NPT and AEA. In distancing itself
from Clinton-era policy by attempting to integrate India not only

with the international nonproliferation regime but also with the U.S.
government’s new strategic framework, the Bush administration
progressed toward an ad hoc strategy.

The NSSP initiative outlined a number of “reciprocal steps” the
United States and India would take to strengthen bilateral ties in

the areas of civilian nuclear activities, civilian space programs, high-
technology trade, and missile defense.™™ These would be implemented
in three phases, the first of which concluded in September 2004
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377 C. Raja Mohan, “Between Wen and Gen, Natwar Slips in US Trip,” Indian
Express, 13 Apr. 2005, 2 July 2008, available at http://www.indianembassy.org/
India_media/Apr_05/IE3.htm.
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DEALING WITH EMERGING POWERS 209

when restrictions against Indian entities resulting from the 1998 tests
were significantly reduced. This was done after India agreed to allow
Washington to monitor, via an export-control attaché at the American
embassy in New Delhi, the so-called “end use” of U.S.-origin
technologies to ensure those items were being applied in accordance
with Indian promises.”

U.S.-Indian bilateral commerce in areas covered by the NSSP was not
a novelty. In the past, the United States and India had collaborated to
varying degrees on space research and development. However, space
technology can be applied as missile technology, as was evidenced
when India replicated parts of its nuclear-capable Agni missile from
1960s-era American rocket blueprints and information requested
from NASA.?* Thus, cooperation in these areas had not previously
achieved much success. In fact, it was concern over India’s focus

on expanding its missile capabilities that led the United States to
initiate the voluntary Missile Technology Control Regime (MTCR) in
1987.%% This relationship further detetiorated in the 1990s, and almost
collapsed after India’s 1998 nuclear test.

Intent on reworking stagnant policies, the administration’s NSSP
proposed missile-defense dialogue and other political, military,

and economic ties. Dialogue was not always successful.”* Under

the DPG, discussions culminated in a ten-year defense agreement
establishing unprecedented military links through commitment to
joint weapons production, collaboration on missile defense, and other
security initiatives. The New Framework for the U.S.-India Defense
Relationship (NFDR) agreement, signed by Defense Secretary Donald
Rumsfeld and Indian Defense Minister Pranab Mukherjee in June
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Lingering Proliferation Concerns,” WMD Insights, n.d. James Martin Center for
Nonproliferation Studies, 21 Jul. 2006, Monterey Institute of International Studies,
2 June 2008, available at http://cns.miis.edu/pubs/other/kline_060720.htm.
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384 For example, a deal for missile defense stalled. See Wade Boese, “Proposed
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2005, represented a major upgrade in terms of cooperation from its
predecessor.

As of mid-2005, significant bilateral ties had been forged in
economic, defense, energy, science, and technology cooperation.
Around the same time Rumsfeld signed the NFDR, Energy Secretary
Samuel Bodeman formed the “U.S.-India Energy Dialogue,” which
established five working groups in order to discuss nuclear technology
exchange.™ Matters under consideration included “fusion science
and related fundamental research topics,” which, according to a
Power and Interest News Report, would “ostensibly not require approval
under the Department of Energy’s regulations for ‘fundamental’

73 This mid-2005 dialogue proved particulatly
relevant because it preceded, by only a few weeks, the official White
House announcement of its intent to negotiate a formal civil nuclear
cooperation agreement with India.

The 2005 Joint Statement

On July 18, 2005, during an Indian state visit to Washington, D.C,,
President Bush and Indian Prime Minister Manmohan Singh
announced jointly that the United States and India would formally

technology transfer.

expand bilateral cooperation in areas of civil nuclear energy and
dual-use technology. Strengthening the United States’ ties to India
in this manner would advance four key goals as iterated by the Joint
Statement:

1. Assist India in meeting its energy demands
2. Reduce potentially enormous amounts of fossil fuel emissions

3. Promote economic growth and development by attracting
foreign direct investment

385 For a list of working groups and dialogue topics, see United States, Bureau
of South and Central Asian Affairs, Department of Energy, U.S.-India Energy
Dialogue, 18 Jul. 2005, 16 June 2008, available at http:/ /www.state.gov/p/sca/
rls/fs/2005/49724 . htm.

386 Cited in Lora Saalman, “The Implications of the U.S.-India Strategic
Partnership,” Power and Interest News Report, 5 Aug, 2005, 15 June 2008, available
at http:/ /www.pint.com/report.php?ac=view_report&treport_id=341.
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4. Integrate India into the non-proliferation regime by bringing its
civil nuclear program under an international framework.”’

In order to accomplish this last objective, President Bush announced
that he would “work to achieve full civil nuclear energy cooperation
with India as it realizes its goals of promoting nuclear power and
achieving energy security””**® The President also declared his intention
to “seek agreement from Congress to adjust U.S. laws and policies,”
and to “work with friends and allies to adjust international regimes to
enable full civil nuclear energy cooperation and trade with India.”**
In turn, the Prime Minister imparted that “India was ready to
assume the same responsibilities and practices and acquire the same
benefits and advantages as other leading countries with advanced
nuclear technology, such as the United States.” By undertaking those
responsibilities and practices, India agreed to negotiate a plan to
separate its civilian nuclear energy facilities from its military sites.
TAEA safeguards would be applied to the former as would Additional
Protocol (i.e., the IAEA’ ability to detect and verify undeclared
nuclear activities), but not toward the latter. New Delhi also agreed
to continue its moratorium on nuclear testing, work towards
concluding a Fissile Material Cut Off Treaty, support international
nonproliferation efforts, and adhere to Missile Technology Control
Regime (MTCR) and NSG guidelines. Critics contended that none
of these concessions required India to alter its existing policies
significantly for the deal to proceed.””

Secretary Rice played a vital role in initiating the proposed nuclear
agreement outlined in the Joint Statement. During a March 2005
visit to New Delhi, Rice offered “the prospect of a broader strategic

387 United States, Office of the Press Secretary, The White House, Joint
Statement Between President George W. Bush and Prime Minister Manmwhan Singh,
18 Jul. 2005, 2 June 2008, available at http:/ /www.whitehouse.gov/news/
releases/2005/07/20050718-6.html.
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389 Somewhat ironically, according to the Washington Post, “During Rice’s
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administration anticipated that Congress would need to change laws regarding
India policy. She answered no.” See Glenn Kessler, “India Nuclear Deal May
Face Hard Sell,” Washington Post, 3 Apr. 2006: A01.
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relationship with India including military, economic and even nuclear
cooperation” to offset the news that the United States would be
selling a number of F-16s to Global War on Terrorism-ally Pakistan.”!
She emphasized that cooperation could be extensive and would
advance quickly if India adopted effective export controls.””> When
the President announced the military sale to Pakistan days later,

the State Department briefed the press on its new India approach.
According to the Washington Post:

One official -- ...Zelikow -- said the policy’s “goal is to help India
become a major world power in the twenty-first century. We
understand fully the implications, including military implications,
of that statement.” One U.S. official involved in the briefing said
Zelikow’s statement went beyond the talking points drafted for
the news conference -- but as time passed, it was clear his bolder
pronouncement reflected the administration’s true position.””

After Rice returned from Asia, her colleague Counselor Zelikow
“began exchanging memos with [Ashley J.] Tellis,” a leading expert
on South Asia and former associate of Ambassador Blackwill,

and who was also a senior associate at the Carnegic Endowment

for International Peace.”” These memos resulted in a Carnegie
Endowment “action agenda” for U.S.-Indian relations, which was
“completed in mid-May” and later published under the title “India as
a New Global Power.”** In it, Tellis wrote:

If the United States is serious about advancing its geopolitical
objectives in Asia, it would almost by definition help New Delhi
develop its strategic capabilities such that India’s nuclear weaponry
and associated delivery systems could deter against the growing and
utterly more capable nuclear forces Beijing is likely to possess by
20257
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Shortly after Secretary Rice’s March visit, a U.S. NRC team led by
Commissioner Jeffrey Merrifield followed up her communiqué.
Observers noted that after meeting with India’s Atomic Energy
Regulatory Board, the delegation “came back quite satisfied with
India’s nuclear safety record.””” In conversations with Indian
representatives, the team reiterated Rice’s point that “both sides could
vault ahead in their bilateral relations by cooperating in the civilian
nuclear sector especially if India adopted effective [nuclear| export
controls.”?® Recognizing an unprecedented opportunity for nuclear
cooperation with the United States, the Indian parliament complied
with Rice’s suggestion by passing legislation strengthening export
controls within two months.*” Six weeks of negotiations on the terms
of the proposed nuclear cooperation, headed by the newly appointed
Undersecretary for Political Affairs Nicholas Burns—a strong
proponent of the reoriented India policy—and Indian Foreign
Secretary Shyman Saran, followed.

The quick pace of nonproliferation policy changes in 2005 can

be traced to the departure of Secretary of State Powell and the
arrival of Condoleezza Rice at the Foggy Bottom helm.*” Under
Powell, the State Department had been conflicted over changes

in nonproliferation policy. During Secretary Powell’s tenure, the
Nonproliferation (NP) and Arms Control (AC) Bureau within the
department had generally opposed high-technology transfers to
India that might damage U.S. nonproliferation objectives.*”" (The
NP is responsible for deterring the spread of nuclear weapons and
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398 Mistry, 682.
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other weapons of mass destruction, while the AC negotiates and
implements arms control agreements.) According to Mistry, despite
the fact that the “South Asia Bureau [within the State Department]
favored technology transfers to further the strategic partnership
with India,” concessions made from 2002-2004 by the United
States toward India were necessarily incremental due to NP and AC
resistance.*” When Rice was appointed as secretary of state in 2005,
these organizational dynamics changed.

Dynamic shifts coincided with personnel turnover within the
department. In 2004, the Office of the Inspector General (IG)
recommended merging the AC and NP offices and on July 9, 2005,
recently appointed Secretary Rice announced implementation

of a major departmental reorganization that would include the
union of both bureaus. A single Bureau of International Security
and Nonproliferation (ISN) would take their place. Against the
recommendations of an internal review board, the scope of a third
office, the Verification and Compliance Bureau (VC), would also be
expanded.*” (The VC is loosely associated with the AC bureau, as it
oversees policies related to verifying the fulfillment of the terms of
agreements reached by Arms Control.)

The merger was carried out with remarkable speed in the fall of 2005
as senior department officials expressed a desire to implement the
1G’ recommendations as quickly and painlessly as possible. Still, one
diplomatic correspondent claimed, “the reorganization was conducted
largely in secret by a panel of four political appointees. A career
expert was allowed to join the group only after most decisions had
been made.”*"* In addition, some recommendations were set aside:
the IG report had asked that the VC bureau be streamlined, calling
the NP “overworked,” and the AC bureau “under worked.” Instead,
“the Verification bureau was expanded, not downsized, while officials
in the Arms Control bureau appeared to attain more authority. Both

402 Mistry, 684.
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bureaus had seemed more in sync with the administration’s views,
officials said.”*"

The flurry of internal activity saw around a dozen senior experts

and career employees leave the department. Though AC staffers
were largely retained,* the departmental shake-up left Rice with
limited resources when it came to weapons control experts, as

new political appointees replaced more qualified and experienced
personnel.*” The reorganization also eliminated most public
evidence of the internal conflict that had characterized Powell’s State
Department and often positioned it against other elements of the
administration.*” According to the Washington Post, State Department
insiders “privately acknowledge[d]...they used to be thrilled by the
department’s reputation as a renegade in President Bush’s first term,
but...the message has become clear...that such attitudes are no longer

acceptable.”*"

Another personnel shift may have also influenced the fast advance

of the accord. By design or stroke of luck, John Bolton was
appointed as U.S. ambassador to the UN, thus removing one potential
opponent to the agreement. Asia Times had reported that Bolton was
“yehemently opposed to any concessions to India on the nuclear
front,” and had “blocked a key Indian plan to acquire the Arrow
anti-missile system from Israel.”*"" (Prolonged conflict with the U.S.
Senate over the controversial Undersecretary’s nomination to the

UN position effectively ended when the president installed Bolton
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during a congressional recess.) By the time Bolton’s State Department
replacement and ally, former senior director at the National Security
Council (NSC) Robert Joseph, was confirmed on May 26, 2005,
negotiations on the terms of the nuclear agreement were already at
“an advanced stage.”*!" According to Washington Post political and
diplomatic correspondent Glenn Kessler, administrative reshuffling
also meant “other key posts in the nonproliferation ranks were
unfilled, leaving officials in that area thinking they had no voice in

the debate.” Meanwhile, at the Pentagon, Powell’s frequent adversary
Donald Rumsfeld “fully backed closer relations with India.”*'*

Thus, in the summer of 2005, the opinions of government nuclear
nonproliferation experts were noticeably absent in policy development
and dialogue between Washington and New Delhi. June negotiations
among the Indian and U.S. governments on the terms of the
proposed nuclear cooperation, which would be embodied in the July
Joint Statement, proceeded. Joseph’s late arrival as Undersecretary of
State for Arms Control and International Security did not preclude
his participation in crafting the agreement. Joseph and his successor
at the NSC, non-proliferation specialist John Rood, compiled a list of
“commitments they hoped to extract from India,” with the assistance
of their respective staffers.*”’ These obligations included capping
fissile-material production and assuming permanent full-scope
safeguards, to be verified by UN. inspectors.

It soon became apparent, however, that the U.S. was attempting

to exact nonproliferation concessions India was reluctant to give.
Indian officials made it clear they had no intention of assuming full-
scope safeguards on their nuclear facilities or subjecting their nuclear
program to external influence.** One U.S. official, cited in Kesslet’s
reporting of the negotiations, stated that the commitments Joseph
and Rood desired from New Delhi “never even got to the stage where
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agreement would not be possible because New Delhi could not accept the US’s
conditions on safeguards and inspections.
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we could negotiate them.”*"” Regardless, Prime Minister Singh had
been scheduled to visit the White House on July 18, at which point
the administration hoped to announce the agreement.

With the Bush-Singh visit imminent, U.S. negotiators were bitterly
divided on how to finalize the agreement. Having left the U.S. for
other business, Joseph was not present for last-minute talks. As a
result, Rood was the only senior nonproliferation official engaged at
this stage. Other U.S. negotiators strongly favored finalizing the terms
of cooperation in time for Singh’s trip."'® Kessler described the days
leading up to the Joint Statement:

Rood delivered forceful presentations to Burns and others
throughout the negotiating process... few Indian officials
expected a breakthrough during the Bush-Singh meeting,
but Rice was determined to see negotiations succeed. Bush
had reached the conclusion that the nuclear concerns
carried less weight than the enormous benefits that a
broad partnership with a large and friendly democracy
could bring.*"”

By this account, negotiations were pending until the morning of the
day of the announcement, and the text of the Joint Statement was still
being written even as Bush and Singh met in the Oval Office. Likely

a consequence of the division among the negotiating team and the
determination of some officials to produce terms for an imminent
announcement, conditions articulated in the Joint Statement were
loosely defined. Nonetheless, the statement marked a decisive turning
point in U.S-Indian relations and formally concluded the NSSP
initiative.*® Mistry describes the evolution of the proposed agreement
outlined in the Joint Statement:

In summary, a small group of Bush administration officials developed
and negotiated a major U.S. foreign policy initiative — that of
reversing a 30-year old nonproliferation policy and allowing nuclear

415 Tbid.
416 Ibid.
417 Ibid.
418 Mistry, 683.
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energy cooperation with India. Moreover, negotiations took place in
specialized groups such as the HTCG and NSSP and did not involve
extensive consultations with, and therefore did not face resistance
from, Congtress and nonproliferation interest groups.*"”

Following the announcement of the Joint Statement, some NSG
members such as Canada wondered why the United States did not
extract more concessions from India during the negotiations. Austtia,
Sweden, and Switzerland registered strong reservations regarding the
proposed agreement, while France, Russia, and the United Kingdom
indicated their general support of the accord if it could be shown to
complement global nonproliferation objectives.*”” China remained
silent. Domestically, the reaction to the terms outlined in the Joint
Statement proved more problematic for the administration.

The March 2006 Bush-Singh Accord

In the fall of 2005, the administration and New Delhi took steps

to implement the agreement publicized in the Joint Statement.

The days immediately following the July announcement saw Bush
administration officials begin to lobby Congress, which would have
to approve the final agreement. The White House’s goal was to
reassure allies and potential converts within the legislative branch
that nuclear trade with India would not contravene NPT obligations,
nor undermine decades of U.S. nuclear export policies and efforts
to strengthen the global nonproliferation regime. Chairman of

the Senate Foreign Relations Committee (SFRC) Richard Lugar
(R-IN) indicated that Congress expected to be fully briefed by the
White House on the details of the agreement before undertaking
any action. On July 20, he confirmed, “We’re going to have a lot of
conversations.”*' In October 2005, a bipartisan quartet consisting
of the chairmen and ranking members of the SFRC and the House
Committee on International Relations (HCIR)*? wrote a letter to

419 Mistry, 684.

420 Wade Boese, “Suppliers Weigh Indian Nuclear Cooperation,” Arms Control
Today, Nov. 2005, 16 June 2008, available at http://www.armscontrol.org/
act/2005_11/NOV-Suppliets.asp.

421 See Dafna Linzer, “Bush Officials Defend India Nuclear Deal,” Washington Post
20 Jul. 2005: A17.

422 Renamed the House Committee on Foreign Affairs (HCFA) since the 110™



DEALING WITH EMERGING POWERS 219

Secretary Rice “recommending the administration begin ‘substantive
discussions with... respective committees as soon as possible before
final decisions are made on any new legislative proposals.””* #*
These conversations took place in eight separate hearings, held by
the SFRC and HCIR, to determine the impact of the proposed
agreement on nonproliferation.*”” Chairman Lugar also specifically
asked Undersecretaries Burns and Joseph to provide more details on
the July 18 proposal* and from the fall of 2005 through the spring
of 2000, testimony was given by State Department heads as well as
nuclear policy and international security experts. In November 2005,
former State and Defense Department officials and arms control and
nonproliferation authorities (including Leonard Weiss, Arms Control

Congress.

423 See Boese, “Suppliers Weigh Indian Nuclear Cooperation.”

424 In an “unusual public rebuke of the administration by a loyal Republican,” the
New York Times records HCIR Chairman Henry Hyde using sharper language
regarding the administration’s failure to seek congressional involvement in
pursuing nuclear commerce with India, saying, “As it stands, the situation is both
strange and unusual in that Indian authorities know more about this important
proposal than we in Congress.” See Joel Brinkley, “U.S. Nuclear Deal With India
Criticized by G.O.P. in Congtess,” New York Times 31 Oct. 2005: A10.

425 Hearings by the House International Relations Committee are as follows:

“The U.S. and India: An Emerging Entente?” (September 8, 2005); “The
U.S.-India Global Partnership: The Impact on Nonproliferation,”(October
26, 2005); and “U.S.-India Global Partnership: How Significant for American
Interests?” (November 16, 2005); “The U.S.-India Global Partnership” (April
5, 2006); “U.S.-India Global Partnership: Legislative Options,” (May 11, 2000).
Testimonies available at http://www.internationalrelations.house.gov.

Hearings by the Senate Foreign Relations Committee are as follows: “U.S.-Indian
Nuclear Energy Cooperation: Security and Nonproliferation Implications”
(November 2, 2005); “U.S.-India Atomic Energy

Cooperation: The Indian Separation Plan and the Administration’s Legislative
Proposal”

(April 5, 20006); and “U.S.-India Atomic Energy Cooperation: Strategic and
Nonproliferation

Implications” (April 26, 2006). Testimonies available at http://foteign.senate.gov/
hearing html.

426 See both questions and responses in “The Administration’s Legislative Proposal
and the July 18 Joint Statement,” questions for the record submitted by Under
Secretaries Nicholas Burns and Robert Joseph by Chairman Richard G. Lugar,
Arms Control Association, 2 Nov. 2005, 2 July 2008, available at <ttp://www.
armscontrol.org/pdf/20060117_India_Reponse_Lugar_Questions.pdf.
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Association Director Daryl Kimball, and former State Department
Nonproliferation and Export Policy Director Fred McGoldrick),

sent a joint letter to Congress along with a list of questions for the
administration.*”” An analysis of the State Department’s responses to
Lugar’s requests and the aforementioned letter, performed by authors
of the November 2005 letter, concluded that “India’s commitments
under the current terms of the proposed arrangement [did] not
justify making far-reaching exceptions to U.S. law and international
nonproliferation norms.”** This analysis was sent to Congress in
February 2000, urging legislators to “pursue additional stipulations
that might result in a positive outcome to U.S. and international
security,” before enacting the proposal.*’

Around the same time, a working group was created between
Washington and New Delhi for a second round of negotiations on
how India would “assume the responsibilities and practices” of other
nuclear weapons states. Headed by Undersecretary Burns and Indian
Foreign Secretary Shyman Saran, the group convened in September
2005 to negotiate a framework for separation of India’s civilian
facilities, which would fall under IAEA safeguards in accordance with
the Joint Statement, from its military facilities, which would not. The
two countries would soon sharply disagree on what constituted a
credible separation plan.

The new U.S. ambassador to India, David C. Mulford, elaborated on
U.S. opinion of India’s reluctance to label a greater part of its reactors
as civilian:*"

427 See Hal Bengelsdorf, George Bunn, ef al., “Issues and Questions on the July 18
Proposal for Nuclear Cooperation with India,” letter to members of Congress,
Arms Control Association, 18 Nov. 2005, 2 July 2008, available at http://www.
armscontrol.org/pdf/20051118_India_Ltr_Congtess.pdf.

428 See Joseph Cirincione, Robert Grey, et al., “Clarifying the Record on the July 18
Proposal for Nuclear Cooperation with India,” letter to members of Congtess,
Arms Control Association, 14 Feb. 20006, 2 July 2008, available at http://www.
armscontrol.org/pdf/20060214_India_Clarifying_Responses.pdf.

429 Tbid.

430 Ambassador Mulford assumed his post in 2004; Blackwill became deputy
assistant to the president and then deputy national security advisor for strategic
planning before departing the administration in late 2004.
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What's a credible separation plan has to be something that is
sufficiently believable to members of the U.S. Congtress so that
they would agree to alter the law and, in a way that would also be
acceptable to the NSG of countries. The credibility test has to be
pretty high in order to get that kind of support...*!

The nonproliferation lobby in Washington wanted to see a clear
majority of Indian facilities fall under international safeguards, while
the Indian nuclear community pressured New Delhi to keep “key
facilities” free of UN. inspectors.*”

Despite the difficulty of the negotiations, an American state visit to
New Delhi—the first for President Bush—was scheduled for March
1, 2000, when the administration anticipated announcing an agreed-
upon separation plan. A week before the trip, Burns arrived in New
Delhi to finalize the number of Indian reactors that would be subject
to safeguards and to determine whether or not India’s still-under-
construction breeder reactor would be included. Though this visit
resulted in an accord regarding the number of Indian reactors that
would assume safeguards, questions on the permanence of safeguards
remained.*” These issues may have become particulatly unpalatable to
Indian officials because the concern had not been previously stressed
by State Department officials. However, permanent safeguards were a
priority for arms control and nonproliferation experts in Washington,
who aired their worries both in congressional hearings and to the
administration. Fearing that the United States might be obligated

to provide nuclear fuel for Indian reactors withdrawn from under
international safeguards in the future, American negotiators pressed
New Delhi for a commitment to permanent safeguards. On February
28, Secretary Rice was quoted at a press conference on Air Force One
saying, “One thing that is absolutely necessary is that any agreement

431 See Ajay Kaul and V. Mohan Narayan, “India Must Put More Reactors in
Civilian N-Program: US,” Rediff India Abroad 29 Jan. 2006, 2 July 2008, available
at http:/ /ia.rediff.com/news/2006/jan/29ndeal.htm.

432 Mistry, 685.

433 India agreed to place 14 of 22 thermal reactors, but not the breeder reactor
which was scheduled for completion in 2010, under international safeguards.
Washington had pushed for the inclusion of the breeder reactor, but India held
out and the U.S. eventually conceded.
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would assure that once India has decided to put reactors [under]
safeguards ... [they] remain permanently under safeguards.”**

With the separation plan still incomplete, negotiations leading up to the
president’s visit to the subcontinent all but mirrored what had occurred
in the days and hours preceding the Joint Statement. Weiss offered a
critical assessment of the ongoing debate between the two countries:

To avoid the embarrassment of landing in New Delhi and
then having to leave without an agreement, the president
ordered the U.S. negotiators to settle all outstanding issues
before the announcement. This gave the Indians the whip
hand in the race to conclude an agreement. Thus, except
for the unavoidable separation plan, India did not have to
alter any aspect of its domestic or foreign policy in order
for the announcement of a prospective U.S.-India nuclear
agreement to go forward.”

On the morning of March 2, President Bush and Prime Minister
Singh inked a deal in New Delhi in which India’s civilian reactors
would be permanently safeguarded in return for a lifetime of fuel
supply to be provided by the U.S. or, in the event of a dispute between
the U.S. and India, other NSG members. Critics noted that this was
not a win for U.S. negotiators as India remained responsible for
determining which facilities were classified as civilian and military.**
This allowed New Delhi to keep its current and future fast-breeder
reactors unsafeguarded—an issue viewed by the nation as “a matter
of pride and sovereignty”*” Nonetheless, the next step for the
administration was to approach Congress with the agreement, now
dubbed the Bush-Singh proposal.

434 See United States, Office of the Press Secretary, The White House, Press
Gaggle by Secretary of State Rice and National Security Advisor Hadley, 28 Feb.
28, 20006, 28 June 2008, available at http://www.whitechouse.gov/news/
releases/2006/02/20060228-7.html.

435 Weiss, 436-437.

436 See Elisabeth Bumiller and Somini Sengupta, “Bush and India Reach Pact That
Allows Nuclear Sales,” New York Times [East Coast] 3 Mar. 2000, late ed.: Al.

437 Steven R. Weisman, “Dissenting on Atomic Deal,” New York Times [East Coast] 3
Mar. 20006, late ed.: A10.
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Congress and U.S.-India Civil Nuclear Cooperation: March 2006-
December 2006

The March 2006 Bush-Singh accord gave the impression that the
agreement for U.S.-Indian civil nuclear cooperation was in its final
stages. Lobbying efforts intensified in Washington as onlookers
anticipated a congressional vote on the proposal. The Indian-
American community was particularly energized by the deal and,
along with the Indian government, actively sought support from
Congressman Henry Hyde, Chairman of the HCIR. The U.S.-India
Business Council (USIBC) was also heavily involved, and worked with
what New Delhi Institute of Peace and Conflict Studies analyst Ashok
Sharma termed “one of the leading and most expensive lobbying
firms in Washington, D.C.,” Patton Boggs. The same firm had also
been reportedly hired by the Indian government for $1.3 million to
spearhead a “concerted lobbying campaign.”*® Former Ambassador
Blackwill fronted the effort, which was also backed by U.S. business
interest groups.*”’

However, not everyone in the Republican administration or party,
which held a majority in Congress at the time, was amenable to the
idea of regular nuclear commerce with India on irregular terms.
According to Sharma, “Anti Indo-U.S. nuclear lobby groups and
nonproliferation activists like David Albright,” along with several
House members and select State Department officials, remained
firmly opposed to offering nuclear concessions to India.*” Besides
concerns for the sanctity of the global nonproliferation regime, some
in the opposition also took issue with India’s ties to Iran.

Such concerns arose from incidents of technology transfers

between the two countries, as well as reports that India’s navy was
assisting the Iranian military. In the fall of 2006, nonproliferation
expert Henry Sokolski wrote that State Department officials tried
“every which way to deny” the fact that India’s navy was not only

438 Ashok Sharma, “Indo-US Nuclear Deal: Intense Lobbying,” Iustitute of Peace and
Conflict Studies, 24 Jun. 2006, 2 Jul. 2008, available at http:/ /www.ipcs.org/India_
articles2.jsp?portal=india&keyWords=DOMESTIC&action=showView&k Value
=2063&country=1014&status=article&mod=a&keyArticle=1014.
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helping Iran construct a base with access to the Indian Ocean, but
conducting joint naval exercises with Tehran. Additionally, “over
the last 20 months, the State Department [had] sanctioned no
fewer than seven separate Indian entities for transferring strategic
weapons-related technology or goods to Iran.”**! In fact, revered
Indian nuclear scientists Dr. Y. S. R. Prasad and Dr. C. Surendar
had both been cited under the 2000 Iran Nonproliferation Act for
transferring sensitive technologies to Tehran.**

This was one of several issues facing Congtess as it prepared to
review the Bush-Singh accord. The president wasted no time after
his return from New Delhi and, within a matter of days, submitted

a proposal to Congtress for legislation that would allow the U.S.

and India to negotiate a 123 Agreement (H.R. 4976 and S. 2429).
The president did not immediately submit a formal 123 Agreement
directly to Congress because certain Atomic Energy Act stipulations
prohibited negotiating such an agreement with India. For example,
Section 129 of the AEA disallowed nuclear cooperation with a
country that had conducted a nuclear test. With congressional
sanction, this requirement could be waived under select conditions*”.
Even if Congress approved a waiver, however, nuclear exports

to India would have to be appropriately licensed before they could
commence. If only India’s civilian facilities fell under safeguards, the
AEA would prohibit the issuance of licenses and prevent cooperation.
The president can side-step the license requirement by issuing an
executive order authorizing the export license “if the President
determines that withholding the proposed export would be setiously
prejudicial to the achievement of United States nonproliferation
objectives.”*** However, this order would have to be submitted to
Congtess for a review period of sixty days, during which time Congress
could reject the order or condition it before it came into effect.

441 Tbid.

442 Both men were also former heads of the state-run Nuclear Power Corporation
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443 These conditions are listed in Section 129a(2)(C) of the 1954 AEA as: if “the
President determines that cessation of such exports would be prejudicial to
the achievement of United States nonproliferation objectives or otherwise
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444 See Section 126(b)(2) of the 1954 AEA.
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Thus, in March 2000, nuclear cooperation with India could only
proceed under the terms of a 123 Agreement if the President used
his waiver authority, ordered export licensing, and encountered little
congressional opposition. The likelihood of congressional support
was not guaranteed, as the proposal represented a major policy
reversal. To avoid legal hurdles, the president instead asked Congress
to pass legislation excepting India from certain AEA provisions. This
would allow the White House to finalize a formal bilateral agreement
with India.

After holding hearings in April and May, the HIRC and SFRC
respectively considered the House and Senate versions of the
proposal. In mid-November of the same year, the Senate, “insist|ing]
on its amendment... incorporated the text of S. 3709, as amended,
into H.R. 5682 and passed that bill” by a majority vote.** A
conference was held in early December to reconcile the two bills, and
by December 9, 2006, H.R. 5682 had been passed by Congtress.

The administration had pushed Congress to endorse the deal

before summer recess at the end of July, but several issues delayed
finalization until December. In May, after hearing from a number of
senior administration officials including Secretary Rice, ranking HIRC
Democrat and deal proponent Tom Lantos acknowledged that while
many in Congress supported the agreement, many others did not.**
Key lawmakers, like Committee Chairmen Lugar and Hyde, remained
neutral. With the mid-year recess looming, Lantos noted, “There is
not time to develop the consensus necessary to move this legislation
forward in the face of these polarized views. Yet there is an urgency
to move forward on this issue.”*’

One of the considerations that firmly divided Congress was the
fact that if they approved the proposed legislation as submitted by

445 See Sharon Squassoni and Jill Marie Parillo, U.S.-India Nuclear Cooperation: A Side-
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the administration, the 123 Agreement could then be drafted and
implemented without subsequent Congressional review. Congress
found this problematic due to the seemingly lax terms of the March
2006 Bush-Singh accord. While India had agreed to safeguard its civilian
facilities, New Delhi had pointedly left its operational and prototype
“fast-breeder” reactors off the “civilian” list. These reactors aroused
particular concern because they are capable of creating substantial
amounts of fissile materials for nuclear weapons, as they produce more
of those materials than they consume. The Bush-Singh accord made no
mention of limiting India’s ability to produce fissile material; in fact, the
proposed U.S. supply of fuel would theoretically allow India to produce
considerably more nuclear weapons per year.*® Instead of restraining
the proliferation of weapons-grade materials, the administration’s
proposal might enable it. This made Congress uncomfortable.

To compromise, Lantos suggested that:

Congress... not immediately make all of the changes

to the [AEA] sought by the administration which are
necessary to implement this agreement... and vote on the
bilateral agreement for cooperation once the negotiation
has been completed... whether it’s a week from now;,

six months from now or in a year from now... The
Administration would also be required to consult monthly
with Congress as the negotiations continue with the Indian
government. This provision will ensure that there are no
misunderstandings between the Executive and Legislative
branches as to what Congtess will be asked to accept.*”’

The State Department initially rejected the compromise, most
likely because it would obviously hinder what some saw as the
administration’s “exceptionally aggressive time schedule” for
implementing the agreement.*" Facing continued stagnation in

448 US. fuel supply assurances would theoretically allow India to divert current
fissile-material stockpiles into their weapons program. Under the terms of
the March 2006 Bush-Singh accord, India could conceivably divert enough
weapons-grade materials to produce fifty weapons per year (up from its regular
capacity of seven to ten weapons per year).
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Congress, the administration resigned itself to the action after a Council
on Foreign Relations’ report endorsed the Lantos proposal in June
2006.%" In return, both Houses of Congtess demonstrated strong
bipartisan support for the agreement by overwhelmingly approving
related bills. On December 18, 2000, President Bush signed the
embodiment of the compromise, H.R. 5682 (presently known as the
Hyde Act, so named after the late Representative Henry Hyde), into law.
The administration now had a legal framework to begin negotiating the
actual 123 Agreement for nuclear cooperation with India.

The 2006 Henry |. Hyde Act

The Henry J. Hyde Act conditioned the administration’s initial
proposal by requiring that certain measures be met before Congress
would vote on the 123 Agreement. Section 104, the core of the
legislation, authorized the president to waive, with respect to India,
the application of the AEA requirements that precluded U.S.-Indian
nuclear trade (such as India’s past nuclear tests and presently limited
safeguards).”? This waiver authority depended on a number of
factors, such as:

1. Demonstration that India was working towards an Additional
Protocol agreement with the IAEA, and strengthening its
nuclear export control laws and policies to mirror those of the

MCTR and NSG;

2. A permanent safeguards agreement between India and the
TAEA that would allow international inspectors to verify
further that U.S. nuclear supplies were reaching their intended
destinations;

the newspaper that Secretary of State Condoleezza Rice promised Indian
officials that the deal would be passed by June 2006.

451 See Michael A. Levi and Chatles D. Ferguson, U.S.-India Nuclear Cooperation: a
Strategy for Moving Forward, Council Special Report No. 16, (New York: Council
on Foreign Relations, Jun. 2006), 2 May 2008 available at http:/ /www.cfr.org/
content/publications/attachments/USIndiaNuclearCSR.pdf.

452 For relevant Hyde Act excerpts, see “Hyde Act: Relevant Excerpts,” Mainstream
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3. An agreement with the NSG that allowed, by consensus, “...
an exception to its guidelines specifically for India...” and
stipulated “...that no U.S. exports may be transferred to India
that do not comport with NSG guidelines and decisions.”*’

Supplier countries are normally disallowed from trading with states
that do not accept full safeguards on all nuclear facilities. The
exception would specifically allow for trade with India’s civilian
facilities, as delineated by the March 2, 2006, Bush-Singh accord.

The act also required the president to keep the HIRC and SFRC
“fully and currently informed of all the facts and implications of

any significant nuclear activities with India.”*** In addition, the S.

3709 provision required the president to submit an annual report

on India’s compliance with its nonproliferation commitments to
relevant congressional committees. Finally, if India conducted a future
nuclear test, terminated or abrogated IAEA safeguards, the Hyde Act
insisted that U.S. nuclear cooperation cease. If India took any of these
actions, the U.S. also retained a right of return on all materials and
technologies it had supplied to the subcontinent.

Explaining Congress’ rationale for conditioning the administration’s
proposed legislation, the House-Senate conference committee
responsible for drafting the final version of the Hyde Act reported in
an accompanying joint statement that:

In effect, the Administration’s proposal would have given it
excessive latitude in negotiating a nuclear cooperation agreement
with India, leaving Congress with little ability to influence the
terms of that agreement, regardless of any concerns it might
have... both [Senate and House Committees| rejected this approach,
believing that the Administration’s proposal did not provide for
appropriate congressional oversight over what was, by any measure,
an unprecedented nuclear cooperative relationship with India.

Both committees were troubled by the lack of consultation by

453 United States Congress, Henry |. Hyde United States-India Peaceful Atomic Energy
Coagperation Act of 2006 109" Cong,, 2*¢ session, HR 5682 (Washington: GPO,
2006) 4, 18 May 2008 available at http://www.foreignaffairs.house.gov/
archives/109/H5682CR_HSE.pdf.

454 See Section 104(c)(5)(1), or Ibid., 23.
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the Administration with Congress before the July 18, 2005 Joint
Statement and the March 2006 U.S.-India Declaration (in which the
terms by which India would separate its civil and military nuclear
facilities and further commitments by the United States were
announced).*

In short, Congress sought to restore its oversight role by retaining the
process of congressional approval, which by circumstance or design,
the administration’s proposed legislation had initially circumvented.

Constituencies both within and close to the Indian government
reacted strongly to the terms of the Hyde Act—in particular, the
legislation’s injunction against the transfer of reprocessing technology
and future nuclear testing. Indian nuclear experts maintained that
“India must not directly or indirectly concede our right to conduct
future nuclear weapon tests, if these are found necessary to strengthen
our minimum deterrence.”** Facing growing opposition to the deal
from parties across the Indian political spectrum (and even within

his own party), the prime minister’s minority coalition government
seemingly possessed insufficient political capital to push the proposal
through under the terms favored by the U.S. Congress. With public
support fragmenting over fears of lost Indian sovereignty and foreign
policy independence, and harangued at times by an intensely attentive
media willing to politicize the agreement, Prime Minister Singh

spoke out against the new restrictions. In an August 2006 address to
Parliament, the prime minister stated:

We seek the removal of restrictions on all aspects of cooperation
and technology transfers pertaining to civil nuclear energy ranging
from nuclear fuel, nuclear reactors, to reprocessing spent fuel, that
is, all aspects of a complete nuclear fuel cycle... We will not agree to
any dilution that would prevent us from securing the benefits of full
civil nuclear cooperation... We are not willing to accept a moratorium
on the production of fissile material. The U.S. has been intimated

455 -, Henry ]. Hyde. .. Act 3.

456 See “Hyde Act and Nuclear Scientists Note,” The Hindu 16 Dec. 2006, online
ed., 18 May 2008, available at http://www.thehindu.com/2006/12/16/
stories/2006121616171500.htm.
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that reference to nuclear detonation... [a]s a condition for nuclear
cooperation is not acceptable to us.*’

To allay India’s fears, President Bush announced when he signed the
Hyde Act into law, that he would view certain sections of the act as
advisory. This was done by a “Presidential Signing Statement,” ot, a
written statement used to clarify an administration’s constitutional
position.*® The president noted, “My approval of the Act does not
constitute my adoption of the statements of policy as U.S. foreign
policy. Given the Constitution’s commitment to the presidency of the
authority to conduct the Nation’s foreign affairs, the executive branch
shall construe such policy statements as advisory.””*” The provisions
of the Hyde Act were further hedged by other “deliberative processes
of the Executive” that would “mandate, regulate or prohibit
submission of information to Congress, an international organization
ot the public.”*"

The president’s statements notwithstanding, on the same day the
Hyde Act was signed into law Prime Minister Singh reportedly

“told the Indian Parliament that the U.S. law on the civil nuclear

deal contained ‘areas of concern’ that will be clarified in further
‘difficult’ negotiations with Washington,” on the text of the actual 123
Agreement.*! These negotiations would take neatly seven months to
complete.

The July 2007 123 Agreement and Bevond

The U.S. negotiating team participating in 123 Agreement dialogue
was helmed by Director of the Department of State (DOS)
Nuclear Division Richard Stratford. Members of the team included
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representatives from the NRC; State, Commerce, and Energy
Departments; and ISN representatives, along with Ashley J. Tellis,
who was assigned as a senior advisor to the undersecretary of state
for political affairs. On the Indian side, Joint Secretary for External
Affairs Dr. S. Jaishankar, Ambassador Shyman Saran and his
successor, Foreign Secretary Shiv Shankar Menon assumed principal
roles, along with representatives from the Ministry of External
Affairs, the Department of Atomic Energy, and the prime minister’s
office. Participants shuffled around as delegations from both sides
met for at least five rounds of talks: from June 12—14, 2006 in New
Delhi; March 25-27, 2007 in New Delhi; April 16-19, 2007 in Cape
Town; May 21-22, 2007 in London; and May 31—June 2, 2007 in New
Delhi.*?

On July 17, 2007, an Indian delegation led by National Security
Advisor M. K. Narayanan traveled to Washington to meet with
National Security Advisor Hadley and Undersecretary Burns in hopes
of finalizing the text. At the meeting, the “usually unflappable” Burns
had already expressed Washington’s frustrations with New Delhi

for holding up the agreement.* One concern that had led to an
impasse in negotiations was the issue of reprocessing. India sought
an unencumbered right to reprocess any U.S. origin spent fuel in its
own facilities, while the U.S. insisted on joint consent. The matter
was ultimately resolved by each party granting the other reprocessing
rights in advance. In order to “bring this reprocessing into effect...
India would first establish a new, national facility under IAEA

safeguards dedicated to reprocessing safeguarded nuclear material.”***

462 India, Press Information Bureau, Embassy of India, 723 Agreement Of Civil
Nuclear Power: External Affairs Minister, Mr. Pranab Mukbherjees Written Reply In
Rajya Sabha, 3 May 2007, 15 June 2008, available at http:/ /www.indianembassy.
org/newsite/press_telease/2007 /May/4.asp and Sadiq Ali, “Indo-US nuclear
deal talks resume from Tuesday,” Newstrack India 28 May 2007, 15 June 2008,
available at http://www.newstrackindia.com/newsdetails /219.

463 Aziz Haniffa, “US Angry with India Over Delay in N-Deal,” Rediff India Abroad
13 Apr. 2007, 6 Jul. 2008, available at http://www.rediff.com/news/2007/apt/
13ndeal.htm.

464 See United States, Under Secretary for Political Affairs, Department of State,
On-The-Record Briefing on the Status of the U.S.-India Civil Nuclear Cogperation Initiative
and the Text of the Bilateral Agreement for Peaceful Nuclear Cooperation (123 Agreement),
by R. Nicholas Burns, 27 Jul. 2007, 13 June 2008 available at http://www.state.
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These safeguards would be in perpetuity, and all reprocessed fuel
would be applied only to peaceful purposes. A guaranteed and
permanent supply of fuel was also of vital importance to New Delhi,
as Indian officials wanted to ensure access to enriched uranium.*®> A
bargain was struck during negotiations in which the U.S. “supported
the creation of an Indian strategic fuel supply [and] commit[ed] to
help India gain access to the international fuel market”™*, *’ In short,
India accepted unending safeguards in return for American fuel
assurances.

After four days of grueling negotiations between the U.S. and

Indian teams, the 123 Agreement was reportedly finalized on July

20, 2007.%®% One week later, Secretary Rice and Indian Minister

of External Affairs Pranab Mukherjee released a joint statement
“attesting to the fact that the United States and India have completed
successful negotiations on this bilateral agreement.”** The text of the
accord had taken over 300 working hours to complete.*”” However,

gov/p/us/tm/2007/89559.htm.

465 In essence, India felt it would face a vital national security threat if China or
Pakistan decided to test a nuclear weapon, and wanted to retain the ability to
choose to respond in kind without terminating the bilateral agreement with the
U.S. Since the HA mandated that any future Indian nuclear test would terminate
the agreement, India sought assurances for an alternative origin of supply.

466 See ---, -, -, On-The-Record Briefing.

467 Critics had pointed out that it seemed the 123 Agreement was at odds with the
“nonbinding provisions of the Hyde Act that urge Washington to limit India ‘s
access to fuel supplies from other countries in the event of a termination of the
bilateral agreement.” But proponents argued that “the 123 Agreement language
does not violate the Hyde Act since the fuel access provisions are a part of the
agreement itself and would terminate along with the agreement if, for example,
an Indian nuclear detonation triggered Section 106 of the Hyde Act terminating
U.S. -India civil nuclear cooperation.” Lisa Curtis and Baker Spring, “U.S.
Nuclear Agreement with India: An Acceptable Deal for a Major Strategic Gain,”
WebMemo #1587 14 Aug, 2007, 5 July 2008, available at http:/ /www.heritage.
org/Resecarch/AsiaandthePacific/wm1587.cfm.

468 In Aziz Haniffa, “Tellis on the Inner Workings of the 123 Agreement,” Rediff
India Abroad 2 Aug. 2007, 15 May 2008, available at http://www.rediff.com/
news/2007/aug/02ndeal.htm, Tellis reports negotiations were completed
at 2 PM on Friday, July 20. The deal was not made public until a week later,
presumably to allow time for India’s government to consent.

469 See ---, --- , === On-The-Record Briefing.

470 Chidanand Rajghatta, “US-India Nuke Deal: 1..2..3..Go,” Times of India 22 Jul.
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Washington and New Delhi were reluctant to release the document,
which was not made public until August 3. This was presumably

to allow New Delhi time to quietly brief allies and key opposition
leaders, and get a final seal of approval, before exposing the event to
media and public scrutiny.*’”! Ambassador Mulford further explained
Washington’s position stating, “We are not at this moment under a
compulsion to release the text because we do not have legislation put
before the Congress.”*

The delay fueled U.S. lawmakers’ concerns over the accord. House
Committee on Foreign Affairs (HCFA) member Representative
Howard L. Berman reported that he and several legislators were
“disturbed... we have said, “You’re not going to get anything if you
resume nuclear testing” But now we’re making an agreement that
India will get a fuel supply even if it resumes testing,””* By October,
the HCFA had submitted a lengthy set of questions on the pending
agreement to the State Department. The department responded to
the inquiry, but asked the committee to keep its answers secret, even
from other lawmakers. Five months later, nonproliferation experts
called on the State Department to make the responses public.”* A
May 9, 2008, Washington Post article concluded that these answers had
not been leaked, “in part because only a handful of congressional
officials have been able to read them.”*”” Other explanations for
secrecy have been advanced as well. According to the Posz, the order

2007, 2 June 2008, available at http://timesofindia.indiatimes.com/US-India_
nuke_deal_1_2_3go/articleshow/2223742.cms.

471 TIbid.

472 United States, Embassy News, Department of State, Speeches and Remarks 2007,
telephonic press conference by David C. Mulford, 30 Jul. 2007, 15 May 2008,
available at http://newdelhi.usembassy.gov/ambjuly3007.html.

473 See Robin Wright and Emily Wax, “U.S. and India Finalize Controversial
Nuclear Trade Pact,” Washington Post 28 Jul. 2007: A14.

474 “Nonproliferation Experts Call on State Department to Come Clean on
Questions Concerning U.S.-Indian Nuclear Deal,” Arms Control Association,

5 Mar. 2008, 2 July 2008, available at http://www.armscontrol.org/
pressroom/2008,/20080305_State_India.asp.

475 Greg Kessler, “State Department Asks Congress to Keep Quiet About Details
of Deal,” Washington Post 9 May 2008, 16 June 2008, available at http://www.
washingtonpost.com/wp-dyn/content/article/2008/05/08/AR2008050803427.
html.
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to keep the information secret was due to the shaky—even desperate—
—status of the US.-Indian deal. An HFCA spokesperson additionally
allowed, “Some of the data [revealed by State] might be considered

diplomatically sensitive.”*"

After the 123 Agreement text was released, opposition in India
solidified. Parliament’s Left and Communist parties decried the
accord and threatened to withdraw their support if the government
moved forward. In November 2007, New Delhi began negotiating

a safeguards agreement with the IAEA. The text was finalized in
March 2008, but needed approval from the Indian parliament before
it could be sealed. Parliamentary approval was expected to be difficult
to obtain. If New Delhi signed a safeguards pact with the IAEA
(which it must do before the U.S. Congress can vote in favor of the
123 Agreement), it would not be easy for India to unbind itself from
that pact even if the future nuclear cooperation agreement is rejected
by Congtess.”” New Delhi is likely to look for reassurance from
Washington that Congress will vote in favor of the agreement.

After putting the tentative safeguards agreement to a confidence vote
and in spite of the Left’s withdrawal of support for the minority
coalition government, India circulated the agreement to the IAEA
Board of Governors for review. Walking a tightly strung political
balance, the prime minister’s party cautiously stopped short of
labeling the event a formal act.””® As of late-July 2008, G-8 leaders

at a recent Tokyo summit indicated that the NSG and IAEA

would probably support the deal."” Still, the NSG has declined to
consider exemption from its guidelines for India until the IAEA
safeguards agreement is complete in order to “consider the extent of

476 1Ibid.

477 New Delhi had made efforts to decouple India’s IAEA and NSG talks from the
123 Agreement in order to appease Left front parties. Left parties did not want
to see the deal move forward with the U.S., but were not averse to such civil
nuclear cooperative agreements being struck with Russia and France.

478 See “Won’t approach IAEA before trust vote: Gov't,” Expresslndia.com 11 Jul.
2008, 13 July 2008, available at http:/ /www.expressindia.com/latest-news/
Wont-approach-IAEA-before-trust-vote-Govt/334366/.

479 See “G8 says to work with India, IAEA on non-proliferation,” Rexuters 9 Jul.
2008, 10 July 2008, available at http://in.reuters.com/article/topNews/
idINIndia-34439720080709.
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oversight on Indian facilities in their final decision.”*" Once again,
Congressman Berman expressed unease saying, “I’'m concerned about
the NSG. As I understand it, the U.S. representative to that body has
circulated a clean exemption for India that doesn’t reflect any of the
restrictions contained in the Hyde Act.””*' During a February visit to
New Delhi, SFRC Chair Joseph Biden informed the Prime Minister
that “If [the 123 Agreement] is not ratified by Congress by July-end
(when Senate goes into recess), there is no prospect of it [being
ratified during the tenure of the Bush administration] ... if we do not
have the deal now; it is highly unlikely that the next president will
present the same deal to India.”***

Biden and Berman’s fears were not unfounded. In September

2008, following nine months of secrecy, the content of the

State Department letter to the NSG was finally made public by
Representative Berman. This revelation came just as the NSG was
meeting for a second time to decide whether to agree to an exemption
for India. A significant number of nations already proved reluctant to
agree to the draft terms circulated by the United States. The Washington
Post reported the unfortunate timing of the letter, “Berman’s release
of the correspondence could make [NSG] approval even more
difficult because it demonstrates that U.S. conditions for nuclear trade
with India are tougher than what the United States is requesting from
the NSG on India’s behalf.”** State Department responses shed

light on the fact that the U.S. had no intention of meeting India’s
demands to continue to supply fuel in the event of a nuclear test or
failure to meet nonproliferation commitments, nor to assist India with

480 Sharad Joshi, “A Pause in the Indo-US Nuclear Agreement,” NTT Issue Brief 2
May 2008, 29 June 2008, available at http://www.nti.org/e_research/e3_Indo_
US_nuclear_agreement.html.
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IPS-Inter Press Service 22 Feb. 2008, 2 June 2008 <http://ipsnews.net/news.
aspridnews=41309>.
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the development of “sensitive nuclear technologies.”**, *> Even so,
anticipating NSG approval, the administration likely hoped to reassure
lawmakers of its intentions to see the Hyde Act finally approved in
the waning days of the congressional calendar year.

On September 6, 2008, the NSG agreed to exempt India from its
guidelines and allow the United States to supply the subcontinent with

nuclear fuel *%¢

The accord awaits ratification by Congress, which must
be in 30 days of continuous session to consider the pact. Because
Congtress adjourns at the end of this September, the deal may pass
over to the next administration. Secretary Rice, while traveling in
North Africa, expressed a desire to bypass the 30-day provision.”” As

of September 8, the matter is not on the congressinal agenda.

Analysis of Foreign Policy and Process

Having described the key processes and events that led to the
proposed U.S.-India nuclear cooperation agreement, the case now
returns to the four guiding questions outlined at the beginning of the
study. The following analysis considers each of the previously stated
questions:

1. Did the US. government generally act in an ad hoc manner
or did it develop effective strategies to integrate its national
security resources?

484 Ibid. Unsurprisingly, the letter was not well received by India. Opposition parties
joined together in “demand|ing] [Prime Minister| Singh’s resignation for alleged
lying to Parliament.” Like the United States, India also faces upcoming elections
and “the nuclear is shaping up as a major issue of the campaign.” Rama
Lakshmi, “U.S. Letter Puts India’s Premier on Defensive Over Nuclear Deal,”
Washington Post Foreign Service, 5 Sept. 2008: A15.
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2. How well did the agencies and departments work together to
implement these ad hoc or integrated strategies?

3. What variables explain the strengths and weaknesses of the
response?

4. What diplomatic, financial, and other achievements and costs
resulted from these successes and failures?

1. An Ad Hoc Strategy of Selective Proliferation

It would be difficult to conclude that the U.S. government did not
act in an ad hoc manner when developing and advancing the U.S.-
Indian nuclear agreement. While Washington sought to integrate
India with the present nonproliferation regime through civil nuclear
cooperation, it did not devise a lasting strategy to adjust the existing
nonproliferation regime (and relevant U.S. laws and policies) in a
manner that would both minimize emergent proliferation challenges
and render present norms more relevant for future, responsible,

de facto nuclear weapons states. This kind of strategy would have
maintained an incentive for nations that have contravened their NPT
commitments or remain outside the treaty to change their behavior
ot join the global regime. Instead, to discourage other nuclear states
outside the NPT (like Pakistan) from seeking similar agreements with
the U.S,, the administration has repeatedly affirmed that the nuclear
deal is unique and available only to India. Such an ad hoc nuclear
cooperation initiative designed to achieve the administration’s greater
strategic aims is less than optimal for four critical reasons.

First, in creating a unique country agreement, the administration’s
approach failed to address the growing inability of current
nonproliferation policy to accommodate contemporary nuclear
realities because the India-specific adjustment of U.S. and
international laws to allow for the agreement have little applicability
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beyond their Indian orientation (at least, this is the administration’s
iterated intention). Thus, there is no strategy for open application that
might better meet the greater challenge of balancing nonproliferation
objectives with other geo-strategic and security concerns.

National defense expert Baker Spring points out that the broader
issue for the U.S. lies with the need for a new strategic framework.
This necessity results from the fact that in a post-Cold War era,
regional security issues are not simply “subsumed into the U.S.-
Soviet confrontation” and consequently have become far more
complicated.”® U.S. and international nonproliferation policies
presently fail to reflect these complexities and thus remain unrefined
and less than judicious.* In Spring’s opinion:

Post-Cold War regional tensions in places like South Asia
have made it increasingly clear that the U.S. needs to
open a second track in its overall nuclear nonproliferation
policy. The first track constitutes the existing global
nuclear nonproliferation regime defined by the NPT.

The second track needs to focus on addressing regional
security imbalances that motivate non-weapons states to
seek nuclear weapons. The trick is to fashion policies and
programs in the second track that will encourage non-
weapons states under the treaty that nevertheless seek to
possess nuclear weapons (de facto nuclear weapons states)
to join or rejoin the NPT, as well as encourage other non-
weapons states now within the regime to stay there.*”

Instead of adding nuance to the nonproliferation regime, the ad hoc
strategy for Indian integration at times challenges it. This is partly
because the Bush-Singh agreement addresses regional security
imbalances through what could be termed “selective proliferation.”
By actively contributing to an increase, rather than a decrease, in

488 See Baker Spring, “India and a Two-Track Policy to Combat Nuclear
Proliferation: Guidelines for Congress to Balance Regional Security with
Nonproliferation,” WebMeno #810, 29 July 2005, 5 Jul. 2008 <http://www.
heritage.org/Research/AsiaandthePacific/wm810.cfm>.
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the amount of fissile materials, the U.S. extends the opportunity for
dissemination of weapons-grade materials.””' Washington also appears
to be advancing the notion of proliferation among strategic allies
regardless of their position relative to the formal nonproliferation
framework codified in the NPT. Further, by side-stepping the
established nuclear cooperation framework, it can be argued that the
administration devalues or weakens it. India seeks recognition as a de
Jure weapons state which is a status that, until now, has been defined
and bestowed by the NPT. There is something incongruous about
extending this recognition to a country not bound by the same treaty,
especially when the stated end goal of U.S. nuclear cooperation with
India is to bring the country under the umbrella of the NPT, thereby
strengthening the nonproliferation regime.

The incentive drawing states to join and remain party to the NPT is
damaged when a nuclear supplier proves willing not only to provide
fuel and other sensitive matter to a non-NPT state with a nuclear
weapons program, but to do so on wholly exceptional terms. A
strategy that is not purpose-specific could have resulted in a greater
strategic gain for the U.S. and left American nonproliferation goals
equally intact. One can reasonably assume the overall objective of the
Bush administration is not to weaken the nonproliferation regime or
damage NPT mores. If an ad hoc strategy appears to do just that, then,
it cannot be considered optimal and its efficacy is questionable.

Second, the informal strategy failed to integrate U.S. national security
resources successfully in its approach to nuclear cooperation with
India as there was a large schism in the national security apparatus
between the executive and legislative branches of government. The
Bush-Singh framework had been a delicate one, taking almost eight
months following the Joint Statement to complete. The administration

491 Perkovich tells the Council on Foreign Relations in 2007 that, ... The
administration didn’t really seek and didn’t get an agreement by India to limit its
production of nuclear weapons... we didn’t get it and we didn’t seek it because
some in the administration actually want India to build more nuclear weapons as
a counter to China. I think that’s a mistake.” George Perkovich, interview with
Bernard Gwertzman, Gwertzman Asks the Experts, Council on Foreign Relations,
13 Aug. 2007, 6 July 2008, available at http:/ /www.cfr.org/publication/14026/
perkovich.html.
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had hoped for swift legislative approval of its actions. Yet, during the
two sets of negotiations with India that followed the Joint Statement
(the first set culminated in the 2006 Bush-Singh accord; the second
set completed the 123 Agreement in 2007) the administration was
not forthcoming about the details of the negotiations. Consequently,
relevant congressional committees, and nonproliferation elements,
were precluded from any meaningful input into or oversight of the
process (recall John Rood, the lone senior nonproliferation expert in
the final round of negotiations preceding the Joint Statement). This
opened the door for resistance on principle mainly from Congress,
but also from nonproliferation elements within executive agencies
and outside government.*” Congress reacted negatively by reinstating
an oversight role for itself even though it was generally amenable to
the executive branch’s overall vision. The creation of a more hostile
atmosphere in Congress had a direct, detrimental effect on the
progress of the initiative because when Congress slowed the pace of
policy implementation by conditioning the future agreement via the
Lantos compromise and the Hyde Act, opposition within the Indian
parliament caught up to Prime Minister Singh. In failing to properly
involve or even manage Congtress, the administration’s strategy
effectively stalled the approval process, which splintered Indian
support for the agreement.

Third, the administration’s decision to rely on influential policy makers
to achieve its desired cooperative agreement was not entirely efficient.
To a certain extent, this is because the administration’s strategy was
not the product of a systematic policy review. Instead, the approach
was heavily influenced by the individual worldviews of several high-
level officials. Key proponents of the deal—Blackwill, Burns, Hadley,
Joseph, Rice, Zelikow, and Zoellick, among others—occupied critical
positions of influence and seized opportunities to advance and
negotiate nuclear cooperation with India, especially after Powell’s
2005 departure from the State Department. The appointments of
these individuals deliberately reinforced the administration’s vision for
India. The Asia Times asserts that, “Zelikow [was] known to be one of
the key proponents of close US-India ties and was appointed to the
State Department to ensure that the traditionally non-proliferation-

492 See Levi and Ferguson 6.
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obsessed U.S. diplomatic bureaucracy stays true to the vision behind
the US-India nuclear deal.”*?

Nonetheless, the executive branch faced significant internal
opposition, perhaps due to the strength and clarity of these individual
visions, which contrasted sharply with historical departmental
nonproliferation attitudes. Selig Harrison, a noted South Asia expert,
concluded that:

Under Secretary of State for Non-Proliferation Robert
Joseph, David Addington from Vice President Dick
Cheney’s office, and John Rood, the non-proliferation
specialist at the National Security Council advising the
White House... known to be an ally of his predecessor and
current U.S. representative at the United Nations, John
Bolton... [were] trying to sabotage the deal.*

Harrison thought opponents within the administration had
successfully impeded the deal “through leaks to the media and

tips to congressional staff.”*”> It would appear then that the White
House was forced to rely even more heavily on the ability of
influential proponents who had to counter opposition within their
own departments and agencies. This may have contributed to the
administration’s tendency to cloak negotiations in secrecy and classify
relevant information.

The manner in which the White House approached policy
implementation was deliberate. A senior U.S. official cited in the
Washington Post and speaking on condition of anonymity, described a
2005 State Department briefing held immediately after the prospect
of nuclear cooperation had been offered up to India by Rice stating:
“We had been thinking about this question: How much should you go
for? Would an incremental approach be better, would it be more easily
digestible [by Congtess]? ... We decided to go for the big bang.”**
The deal would have probably been better served had support been

493 Kapisthalam, “India’s US Nuclear Deal Hangs by a Thread.”
494 Tbid.
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organically sourced or better cultivated within government, instead of
generated and directed by a handful of visionary political elites.*”’

Fourth, the effectiveness of strategy execution has been impaired

by significant time constraints. The process for implementing

policy changes accelerated dramatically after Powell left office

in January 2005. Even as the potential for nuclear cooperation
between the United States and India increased with changing U.S.
officials, however, the window for implementation under the Bush
administration narrowed. The issue of timing negatively affected the
deal in several ways: first, it is probable that the administration would
have been likely to develop a broader and more inclusive strategy had
time constraints not been as severe. This sort of approach might have
generated a more expansive support base, which in turn would have
facilitated the passage of the agreement through Congress. Second,
time constraints also undoubtedly influenced the administration’s
communication with Congress. One example of this lies in the
wording of the proposed legislation submitted to Congtress following
the March 2, 2006, Bush-Singh accord. Regarding the language, Weiss
concluded that:

The presidential determinations were couched in the language of
progress toward reaching goals, rather than in having reached the goals
themselves. The administration’s plan was to get the enabling legislation
passed quickly so that it could be used as a lever to obtain NSG support
for altering its own rules to allow nuclear trade with India.*”®

This “language of progress toward reaching goals” was an attempt
to secure congressional support for the deal at an early stage, before
rule-changes within the IAEA and NSG were made to accommodate
India. However, congressional support might have been more
effectively secured through increasingly transparent administrative
processes. To enable timely legislative approval, the president’s

497 In “India Nuclear Deal May Face Hard Sell,” Kessler writes, “Only after the
[Joint Statement] did the administration begin to brief members of Congress.
One US. official involved in the negotiations said the failure to consult with
Congtess or to build support for the agreement within the bureaucracy has
created lasting problems: “The way they jammed it through is going to haunt

us.

498 Weiss, 439.
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”*%in the eyes of Congtess,

proposal asked for “excessive latitude
which then responded by reverting to more traditional provisions
requiring congressional approval of all agreements that did not meet
AEA conditions. The administration’s plan sought to establish a
formal US.-Indian nuclear agreement as an ordinary accord that met
all the requirements of Section 123 of the AEA. In testimony before
the House Committee on International Relations, Weiss called this

a “prime example of Executive Branch distrust of congressional
judgment and Congtressional prerogatives under current law.”" He
further added:

The Administration wants this controversial nuclear
agreement, the first in history with a non-signer of the
NPT that possesses nuclear weapons, to be treated as if
there is no controversy about it; and to allow 1/3+1 of the
members present and voting in either house to prevent the
agreement from being rejected.””

These kind of comments fueled Congressional concerns, ultimately
prompting Congress to propose the two-step Lantos compromise,
which irrevocably disrupted the administration’s schedule for
implementing the agreement.

In order to achieve policy transformation, the administration’s
strategy excluded other elements of the U.S. government that were
able to influence policy direction, but which also could have enabled
the implementation process. This caused the U.S.-India nuclear
agreement to progress initially (post-Rice’s appointment as Secretary
of State) quickly down the path envisioned by the administration.

It also led to terms that were ill defined and open to interpretation.
Such conditions might allow for situations far beyond those which
the U.S. government presumably intended (such as the proliferation
of sensitive materials and technologies, or an undermining of the
global nonproliferation regime). These provisions were contested
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by Congress, which slowed the agreement’s advance—perhaps to a
critical degree.

2. Agency Coordination

Though the aforementioned leaks and other forms of internal
opposition at times complicated White House efforts, agencies and
departments generally have worked well together to implement the
administration’s ad hoc strategy. This is evidenced by the overall sea
change in U.S. policy toward India, which required cooperation from
numerous executive agencies. Incremental shifts in U.S. policies
toward India occurred in the Commerce, Defense, Energy, and

State Departments throughout 2002-2004. Following that period,
the administration has largely relied on a relatively small group of
individuals who shared the president’s vision. These included officials
in the Defense Department and National Security Council, but the
majority were located within the State Department (the body largely
responsible for negotiating nuclear cooperation with India).

However, prior to several key personnel and organizational shifts

in 2005, notable interagency conflict and internal State Department
disputes existed within the administration. Blackwill’s 20-month
tenure at the U.S. Embassy in India was certainly not without

strife. Reportedly subjected to two “scathing” reviews by the State
Department’s Inspector General’s (IG) office following complaints
from his staff, Blackwill was dubbed “the most controversial diplomat
in Indian memory,” by Time in 2004.°"” One 1IG team allegedly found
embassy staff to have “the lowest scores ever in terms of... morale

in India’s mission.””” The State Department denied recalling the
controversial diplomat or forcing his resignation, but Blackwill left his
post in 2003.%

This was not the only dispute within the State Department and the
administration. The merger of the AC and NP bureaus and the
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expansion of the VC office were partly prompted by tensions within
and among agencies. From 2001-2005 serious policy disputes arose
between Secretary Powell and both the Pentagon and the Office

of the Vice President.”” During his time at Foggy Bottom, Bolton
frequently sided with the Pentagon and allies in Cheney’s office in
policy clashes with opponents inside the Department of State.””
Internal State Department divisions mirrored interagency rifts: the
“more independent leadership” of John Wolf, who headed the NP
bureau, had led to “occasional differences with Bolton.””"” According
to Kessler, during much of 2003 and 2004:

[The AC and VC bureaus| began to encroach regularly on the [NP]’s
responsibilities. Issues on which these [AC and VC] bureaus had

not previously focused suddenly became of interest, and their views
frequently diverged from those of the nonproliferation bureau.
Bolton did not seek to ameliorate this situation; if anything he
encouraged it. (Bolton had come to view the nonproliferation bureau
as untrustworthy because it occasionally took issue with his views
during internal debates).””®

These disputes impaired the ability of each office to carry out its
assignment. Reduced productivity, inefficacy, frequent complaints,
and embarrassing incidents in which internal feuds were aired publicly
prompted the IG’s office to conduct a review of each bureau.”” The
1G’s 2004 report recommended internal reorganization, proposing
the merger of the AC and NP bureaus as a possible course of action

505 See Glenn Kessler, “Administration Critics Chafe at State Dept. Shuffle,”
Washington Post 21 Feb. 2006: A04.
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509 Rust cites one example, which “occurred at the 2004 meeting of the preparatory
committee for the 2005 nuclear Nonproliferation Treaty (NPT) review
conference. No less than three assistant secretaties, an undersecretary, and
one ambassador delivered U.S. statements, two of which were embarrassingly
repetitive...sometimes, four different representatives from cach of the bureaus
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and citing a “lack of clear lines of authorities” between the AC, NP,
and VC bureaus.”® In an article for the Arms Control Association,
former Acting Deputy Director of the NP Bureau Dean Rust
analyzed the bureau reshuffling.”"' He noted that the blurring of
authorities “had resulted from deliberate intrusion by the other two
bureaus on the NP’ functions. This problem could have been clarified
by the undersecretary or other high-level officials, had they chosen
to do so.” Rust concluded that the merger was a serious mistake.”'?
Powell and Rice did not and the reorganization was executed after
the appointment of Robert Joseph as under secretary of state for
non-proliferation (partly due to the change in State Department
leadership from Powell to Rice and the need to consult Congress on
the structural revisions).

When the State Department concluded consultations on the merger
with Congtess, it decided to install the new Bureau of International
Security and Nonproliferation despite the fact that a plan for
implementation had not been articulated. Rust cites the consequences
of this hasty decision: the “three newly created ISN offices had

no employees...two other ISN offices formed from the merger...

had no lines of authority,” and no professional opportunities were
created for the “more than 200 employees affected by the merger.”"
Indeed, newly appointed Undersecretary Joseph replaced senior-level
leadership at the agency and in doing so, entrenched tensions within
the bureau by largely appointing individuals that had served under the
previous Undersecretary John Bolton (2001-2005).”"* Questioning

510 Cited in Rust, “Reorganization Run Amok.”

511 See Dean Rust, “Reorganization Run Amok: State Department’s WMD Effort
Weakened,” Arms Control Today, Jun. 2006, 2 June 2008, available at http://www.
armscontrol.org/act/2006_06/ReorgRunAmok.asp.
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new bureau offices as “Andrew Semmel for nonproliferation policies and
negotiations; Frank Record for counter-proliferation; and Donald Mahley
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the judgment of this action, Rust wondered: “Did Rice and Joseph
also not realize how little trust the career staff would have in a panel
composed largely of political appointees who owed their loyalty to
Bolton, whose aversion toward employees who disagreed with him
was well known [within the Department]?”>"

The resolution of this tension may be explained by the allegations

of former employees, who claimed that “some State Department
weapons experts from offices that had clashed with Bolton were
denied senior positions in the reorganization, even though they had
supetior qualifications.”'® The Philadelphia Inguirerlater reported that
one political appointee looked outside of the department to fill office
jobs by circulating an email that listed “loyalty to Bush and Rice’s
priorities as a qualification.””"” Though later rescinded for reasons

of protocol, the letter pointed to the politicized atmosphere within
Foggy Bottom.

After the departmental reorganization, the appointment of

Rice, and a corresponding reduction in internal department and
interagency tension, the administration’s preferred policy towards
nuclear cooperation with India advanced rapidly. In contrast, during
President Bush’s first term when high-level consensus was lacking, the
administration’s strategy proceeded at an incremental pace. Ironically,
the speed of post-2005 strategy implementation was perhaps too fast
in the end. While key proponents of the accord were able effectively
to neutralize most opposition within the executive branch, they have
been unable to win necessary congressional support. Thus, the overall
assessment of interagency coordination in light of what it could have
been is poor. William Potter of the Center for Non-Proliferation
Studies roundly criticized the administration’s strategy even before the
2006 proposal was submitted to Congress stating:

The new policy appears to have been formulated without a
comprehensive high-level review of its potential impact on
nonproliferation, the significant engagement of many of
the government’s most senior nonproliferation experts, or

515 Rust, “Reorganization Run Amok.”
516 See Strobel, “Catreer Weapons Experts Booted by Bush Team.”
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a clear plan for achieving its implementation. Indeed, the
policy shift bears all the signs of a top-down administrative
directive specifically designed to circumvent the inter-
agency review process and to minimize input from any
remnants of the traditional “nonproliferation lobby.”>*®

Similarly, George Perkovich of the Carnegie Endowment for
International Peace wrote, ““The lack of extended review and
consultation within the U.S. executive branch and between the
executive and the Congress and nongovernmental experts, and with
foreign governments has created a circumstance whereby analysis

is following rather than preceding policy.””" Implementation of the
ad hoe strategy was not indicative of broad-based support for the
agreement but was instead enabled by a lack of policy review, which
afforded various departments more freedom to cooperate as they
wished at senior levels to advance the U.S.-India nuclear agreement.

3. Variables that Affected Policy-Making

To further assess the U.S. approach to nuclear cooperation with
India, it is useful to analyze specific categories of variables inherent
to the U.S. national security apparatus. In terms of decision-making
structures and processes, Congress produced a compromise
decision that slowed the progress of the agreement as envisioned
by the administration. Still, the Lantos compromise also provided

a path for the agreement to proceed once it became evident that
necessary support for the accord was absent in Congress. In light
of the stalemate, then, the legislative arrangement actually advanced
development of the nuclear deal with India.

Standing and assigned authorities and responsibilities for interagency
bodies and for each agency were clear in most regards. The events
leading up to the Joint Statement demonstrated clarity; for example,
the progressive paring down of the Department of Commerce’s

list of Indian entities facing severe trade restrictions allowed for
growth in high-technology trade with India, while the HTCG focused
on removing trade barriers. The Department of Defense’s DPG

518 Potter, 343-344.
519 Perkovich, “Faulty Promises” 2.
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solidified U.S.-Indian collaboration in security matters, and led to
the ten-year, NFDR agreement. The Department of Energy’s “U.S.-
India Energy Dialogue” addressed the possibility of civil nuclear
cooperation. All of these actions decoupled trade with India from
punitive sanctions, and prompted movement away from historic
attitudes and policies. This in turn furthered the objective of nuclear
commerce with the subcontinent.

Other authorities and responsibilities were less clear. The previous
section detailed internal State Department divisions and the merger
of AC and NP Bureaus after “unclear lines of authorities” between
the offices were noted.” However, the opacity of these lines was
not necessarily attributable to the structure of the department, but
to an increasingly politicized atmosphere within subunits and the
department as a whole. The persistence of blurred authorities within
DOS after the merger was not a leadership concern, however, as the
dynamic appeared to mitigate resistance from offices (AC and NP)
that were less inclined to accommodate nuclear concessions to India
from their agendas.

Congressional oversight is an authority clearly assigned by the

system of checks and balances constructed by the U.S. constitution.
Nonetheless, at times, the administration presented itself as capable
of overriding this function when Capitol Hill’s actions were not well
received by India. For example, the Presidential Signing Statement
accompanying the Hyde Act may have left the impression that the
finalized 123 Agreement need not meet all of the act’s provisions. Yet,
the Lantos compromise communicated that congressional approval of
the future agreement was contingent upon precisely that.

Implementation of the administration’s decision to pursue

nuclear commerce with India was generally consigned to the State
Department, as per the AEA. As the agency primarily responsible for
negotiating the agreement, State could be called the “lead agency.”
The pace of policy implementation is a testament to this: under
Secretary Powell, U.S.-Indian nuclear cooperation remained only a
possibility but when Secretary Rice aligned the department with White
House policy perspectives, State Department activities complemented

520 Rust, “Reorganization Run Amok.”
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the efforts of other executive other branch agencies and increased the
pace of implementation. Throughout, strong agency bureaucracies
resisted sharing information with and incorporating direction from
outside bodies (especially Congress). Limited consultation proved a
pattern for the administration, which notably failed to confer with
Congress in its deliberations leading up to the 2005 Joint Statement
and the 2006 Bush-Singh accord.

In terms of civilian national security organizational cultures,
different agency and department cultures, including leadership styles
and behavior, tended to reinforce competition among and within
organizations. Among executive agencies, Powell’s “renegade” State
Department was known for its dissent within the administration, and
Powell had a personal history of conflict with Vice President Cheney
and Defense Secretary Rumsfeld. Within the State Department,
Wolf’s independent behavior drew Bolton’s attention, and Bolton’s
leadership style may have helped foster a rivalry between the NP and
AC/VC offices. Ambassador Blackwill reportedly had “direct access
to President Bush [and was] said to frequently circumvent the State
Department and deal directly with the White House on matters of
importance, greatly irking the entrenched bureaucracy in Washington,
D.C%!, 322 By developing and advancing strategy at the elite level,
however, the administration managed to avoid the policy stagnation
that typically accompanies interagency rivalries.

White House leadership held a demonstrable preference for
unilateralism at times, which also characterized its dealings with India.
This is what prompted Perkovich to admonish the administration

for a “lack of extended review and consultation within the U.S
executive branch and between the executive and the Congress.”**
Weiss identified a predominant reason for the lack of communication
between executive and legislative branches of government: the
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administration’s “distrust of Congressional judgment.””* The DOS
reshuffling also manifested mistrust within departments as Rust
observed that it was “not the first time that subcabinet-level political
appointees have hijacked a reorganization to pursue their own
agenda.””” A career State Departmental official who felt sidelined

by the reorganization reflected on the events noting, “The suspicion
is we would undermine the policy. That is what all of us find most
offensive. We are here to serve any administration.”” In failing to
engage Congress thoroughly, the administration reprioritized greater
governmental unity in favor of speed. In response, Congress derailed
the administration’s implementation strategy with delay and by further
distancing domestic and international processes.

4. Achievements and Costs of an Ad Hoc Strategy

The most significant achievement of the ad Joc strategy is that it

has seen the agreement through up until this point, which is surely
attributable to the strength of the administration’s tenacity and vision.
The agreement itself has been touted by the president and his staff
as “one of their top foreign-policy accomplishments.”**” The quick
pace of policy implementation on both sides should be appreciated:
India was able to reach a complicated IAEA safeguards agreement

in a matter of months (for compatison, China and Pakistan both
took years to accomplish the same). In two years and two days of
negotiations, the administration resolved a number of deeply rooted
issues, such as safeguards and reprocessing rights, which had been
the cause for three decades of bitterness. Repeated travel between
Washington and New Delhi forged a link between the two capitals and
a friendly, professional rapport among U.S. and Indian counterparts
will likely remain intact even if the deal falls through.

Yet, critical strategic flaws for policy implementation may result in
the breakdown of the agreement. The unexpected resignation of
Undersecretary of State Nicholas Burns in early 2008 was heralded
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by the Wall Street Journal as one of several “increasing signs that
Washington’s strategies toward... India aren’t working,”*® The Journal
also remarked that without Burns, the initiative “might ultimately
falter.”>*

Congtressional approval of the 123 Agreement is not guaranteed
even if India forges the necessary accords with the NSG and IAEA
as the text of these documents could fail to meet other Hyde Act
stipulations. In the event Congress rejects the agreement, other
countries such as Germany, France, and Russia could move to fill

the role the Bush administration had hoped to fulfill. A July 2008
Washington Post report cites an anonymous State Department official
commenting on the possibility of the U.S. “not profiting from a deal
it set in motion,” saying: “I don’t think there is anything to prevent
[India] from doing that, if we don’t ratify [the agreement].”*" Another
congressional critic, senior associate of the Carnegie Endowment for
International Peace Sharon Squassoni, called the apparent legislative
presumption that India needed the U.S. agreement a “fatal flaw in the
logic of the U.S. Congress.”””!

Nevertheless, U.S. commercial interests are a powerful, even
predominant, force in advocating the successful conclusion of the
agreement as significant financial achievements and costs are tied to
the fate of the deal. After heavily investing in congressional lobbying,
the interested parties would obviously welcome the commercial
opportunities that accompany the accord’s realization. The Wall Street
Journal reports that India is likely to seck bids for new atomic reactors,
and “industry executives estimate India’s nuclear-energy market will
require $100 billion of foreign direct investment in coming years.”**
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The broader aim, however, is not to simply pursue profitable deals
with India, but to open up a rapidly expanding Indian economy

to U.S. business by clearing “regulatory obstacles to investment

and sales in India.”>* Close nuclear and defense ties will represent
significant movement in that direction and offer many opportunities
for capitalization.

Even as a proposal, the agreement has ushered in new U.S.-India
commerce. For example, February saw leading U.S. acrospace
manufacturer Lockheed Martin conclude a $1 billion agreement

with New Delhi for six military transport planes—the “first large
order” India has placed with an American defense company.”
Fortune magazine notes that other American companies, like Boeing,
Honeywell, and General Electric, are “actively chasing orders and
tie-ups with Indian defense companies.”*” Defense Secretary Robert
Gates’ latest visit to the subcontinent “pressed the case of American
defense companies competing for multi-billion dollar contracts with
the Indian government, including a coveted $10 billion fighter jet
deal”* However, Fortune also points out that while the door has been
opened for American companies to occupy a defense-supply role that
has been traditionally monopolized by Russia, there is no “history

of trust” between the two countries. In this context, the U.S.-Indian
nuclear cooperation agreement is poised to either advance or possibly
scuttle the nascent commercial and political bilateral relationship.

In the event that the agreement enters into force, the accord will be
viewed as a strategic success by some, and a blow to nonproliferation
by others. The success of the agreement in meeting U.S. strategic
aims without negatively affecting greater nonproliferation objectives
may be a product of how other countries view the nuclear deal. If it
is seen as truly India-specific and not as a vehicle for other nations
to engage in similar cooperation with states that have problematic
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nonproliferation histories, such as Iran or Pakistan, it will not wholly
damage the viability and value of the NPT regime’s rule-based
structure. However, a strategy that appears to be hastily assembled to
allow what Weiss calls an, “unprincipled naked grab for lucrative trade
and geopolitical advantage by the United States and other suppliers,”
is not one that will complement this view.”’

Conclusion

The goal of this investigation is to provide insight for future instances,
in which broader strategic ties and aims transcend traditional security
concerns. The analysis has sought to illustrate the challenges of
adjusting long-standing policies to suit new strategic frameworks.

The study concludes that a strategy for lasting policy adjustment is
best facilitated by an effective and well-rounded approach. The ad

hoe strategy employed by the Bush administration to implement U.S.-
Indian civil nuclear cooperation does not provide such a framework.
Nonetheless, the movement toward solidifying a partnership between
two once-estranged democracies is a positive development. The
strategic gains that may emerge from this partnership are potentially
great, and if civil nuclear cooperation is the lynchpin, the issue merits
resolution. Time is rapidly running out on the possibility of ratifying
the agreement under the tenure of the current administration, but
regional and even global strategic benefits of the agreement should be
readily identifiable to the next president.

537 Weiss, 453.



DEALING WITH EMERGING POWERS 255

CHAPTER 5. MANAGING US.-CHINA CRISES
Richard Weitz?*

Introduction

This case study examines the formation and implementation of U.S.
policies in response to three of the most important national security
crises between the United States and the People’s Republic of China
(PRC).> The first crisis, the June 1989 decision by the Chinese
military to employ force to suppress unarmed student demonstrators
in Tiananmen Square, shattered the dreams of many Americans that
China would soon join Russia and other former communist countries
as they transitioned towards political democracies. The second

crisis, the accidental May 1999 bombing by U.S. aircraft of China’s
embassy in Belgrade during the Kosovo War, strained Sino-American
relations further at a time when Chinese policy makers had become
alarmed about increased U.S. military activities in Europe and East
Asia. The final crisis, the April 2001 collision between an American
EP-3 surveillance plane and a Chinese fighter aircraft off China’s
coast